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In the United States Circuit Court of Appeal.^ for the Ninth

Circuit.

WILLIAM WOLFF,
Plaintiff in Error,

vs.

WELLS, FARGO & COMPANY (a Cor-

poration),

Defendant in Error.

Order Extending Time to File Transcript,

Good cause being' shown therefor, it is ordered that

tlie plaintiff in error in the a'bove-entitk^d cause do have

thirty (30) days from and after the 19th day of January,

1901, within which to lile and doclcet his transcript of

the record on the writ of error herein, and the time to

file and docket such transcript is hereby enlarged thirty

(30) days from and after said 19th day of January, 1901.

Dated San Francisco, January IT, 1901.

WM. W. MORROW^
Judge of the Circuit Court of Appeals.

[Endorsed] : No. 098. Circuit Court of Appeals, Ninth

Circuit. William Wolff, Plaintifi' in Error, vs. Wells,

Fargo and Company (a Corporation), Defendant in Error.

Order Enlarging Time to File Transcript. Filed January

17, 1901. F. D. Monckton, Clerk. Vogelsang & Brown,

Attorneys for Plff. in Error, Mills Building, 7th Floor,

San Francisco, Cal.



]Villiam WollJ vs.

hi III* ( iiilnl Sliilis Ciicinl Ci/iirl oj Apjimh for llir Miilli

Cin-iiil.

W II.LIA.M WOLl l\

vs.

I'hiintilT ill Error,

\\i:i.!.S. IWKdO .S: ('().MJ»AXY (a Cor

|M)mt ioiii,

Defendant in JCrror.

Order Extending Time to File Transcript.

(lood cause beiuji shown therefor, it is ordered that

Ihc jiJjiiiitilT ill error in ihc above-ent illcMl t;nis(^ do have

ihirtv {'){)] (hiys fnmi and after Ihe ITith day of I\'bruary,

IIMH. wiiliiii whirii to liic and (h)t-kct his trauseri])! of

ilir rcciird on llic writ (»f error herein, and the time to

liie liinl dotket siicli t r;msrii)»t is hereby enlar<j,('d thirty

(:>(>) (hiy.>; frcni and aftirsaid ISlh <hiy of .l\ binary. I'.MIl.

l)ati'(| Sail I'ramisi (I. I'elunary. l.'). 1*MH.

W M. W . MOKKOW,
du(li:<' of ihe CiiH-nit Conit of Ai)])eahs.

[Kiidorsedj: Xe. (i«iS. ("innit Conn of A])iiea!s. W'iU-

iaiii WollT, Plaint ifi in laror, \ s. Wells, l'ari;o ^: Coiii-

pany (a Corporation), !>ef('n'l:ini in la-ror. Order i'nlari;-

in.u TiiiK- t«» I'il< 'I'ran.^rripi. filed JM-b. 1.". I'.IOI. I", i ».

M.iinl.iMti. ('1<'|'k. \(t-el>an,i; v\; Drown. Attorneys for

riainiiiV in lOrror. .Mills i'.uildiiiu, Tth Idoor, San l*'ran-

ei8co, ( al.



Wells, Fargo tt- Co. (a Corporation).

In the United Htulcs Circuit Court of Appeals for the Ninth

Circuit.

"WTLLIAM WOLFF,
Plaintiff in Error,

vs.

WELLS, FARGO & COMPANY (a Cor-

poration),

Defendant in Error.

Order Extending Time to File Transcript.

Good cause being" shown therefor, it is ordered that

the phiintiff in error in the above-entitled cause do have

thirty (30) days from and after the IStli day of March,

1001, within which to hie and docket his transcript of

the record on the writ of error herein, and the time to

file and docket such transcript is hereby enlarged thirty

(30) days from and after said 18th day of ^.larch, 1901.

Dated San Francii co, ^larch 18, 1901.

WM. W. MOIIKOW,

Judge of the Circuit Court of Appeals.

[Endorsed] : No. 608. Circuit Court of Appeals, Ninth

Circuit. William Wolff, Plaintiff in Error, vs. Wells,

Fargo &: Co. (a Corporation), Defendant in Error. Order

Enlarging Time to File Transcript. Filed March 18,

1901. Frank I). 31oiickton, Clerk. By ^leredith Sawyer,

Deputy Clerk. Vogelsang & Brown, Attys. for Plaintiff

in Error. Mill^ Bldg., 7th Floor, San Francisco, Cal.



Williom W'oll! r:i

hi l/ir ( iiihd Shilt.s Circiiil ('(tinl of Ai>iiinh (or ihv Xinlli,

Circuit.

\\ ILLIA.M WolJT.
'l

Plaint iiT in ICrror, i

vs.

I

N\ lOLLS. FAi:(;o cS: COMPANY,
]

Dofcndant in Error.
•'

Order Extending Time to File Transcript.

(}()«m1 cansi* hcin^ shown (licrcror, it is ordered tliat

the i>lain(ifT in error in tlii' ubove-entitlod t-ause do liavo

tliirty days from and after the ITtli day of April, 1901,

within which to tile and serve his tran.si-ript of the record

herein, and tlii' time for filiuj:; and s(iviee of said tran-

s(rij»1 is hereby enlarued for thirty days from and after

said 17th day (d" Ai)ril, 1^01.

Dated San I'l-aiuisco, this ITth i\:\\ (•!' April, lUOl.

W.M. \V. .MOKKOW,

»Jn(l_ue of tile Cirenit Conrt of Appeals.

j
lCndorse<!

I

: No. CDS. I'niled State-M 'ircnil Conii of

Appeals Ninth Circuit. \\'illi:ini W'ollT. Plaintiff in l''r-

r.ir, vs. Wells, J^n-LKt ^c Co., Defendant in l-]rror. Order

Enlaruin;;Time Within \\ hich lo I'ilc 'rranscri]tl of Kec-

«'id. I'ih-d .\piii 17, P.Mil. |\ \K .MoncUton. Ch-rk.

\'o^M'lsanj: iK: lliown, .\ttoi-neys for .Mills P.nild-

iiip:. Tth Ploor. San Prancisco. Cal.



Wells, Fargo & Co. (a Corporation).

Ill the Circuit Cftiirt of tlic J'liitcd ^^tatcs, Ninth Oireuit, and

NurtJicrn JJi.strict of California.

WELLS, FAlKiO & COMPANY (a Cor-

poration),

PL^intiff,

vs.

WILLIAM WOLFF,
DefendaiiL

Complaint.

Plaintiff herein complains of the above-named defend-

ant and for cause of action alleges:

I.

That at all the times hereinafter mentioned plaintiff

was and now is a corporation organized and existing un-

der the laws of Colorado, and is a citizen and resident of

the State of Colorado.

II.

That the defendant is a citizen of the State of Califor-

nia and a resident of the Northern District of the said

State of California, and is engaged in doing business un-

der the name of William Wolff & Co., in the city and

county of San Francisco, in said State of California.

III.

That tne plaintiff' has constructed a building in the

said citv and countv of San Francisco.



]Villi>iin WollJ r.s-.

IV.

'I'liiii 1m r«((»r<»rt', lo wil, nii or about tiic I'ltli <lay of

S<'i»l<'inl»cr, IS'.lT, and jirior lo the coiistiuctioii of said

Imildin;:. tlic d('f«'ndanl a.nrecHl to sell to Ibc plaintiff as

imnli Alscn's (Icniiaii Portlanrl Cement as the plaintiff

slionld riMpiire for use in the construction of said biiild-

inL', said (•cincnt (o be fniiiished at tlie rate of .f2.5f> per

barrel.

V.

Tliat the plaintiff has required and has been compelled

lo use 7,925 barrels of said cement in the construction of

said buildiu^^ and that, pursuant to the terms of said

aiiKM'mcnt, the defendant sold and dfdivered to the plain-

lilT r». 0(1(1 barrels of said cement, and no more, and thouj^h

bfteu requested by the plaintiff to sell to it, in addition

to the said 5,000 barrels, 2,925 barrels of said cement,

at the said rate of |2.56 per barrel, for use in the con-

struction of said buildinj;-, the defendant wholly failed

and neglected and refused to sell to the plaintiff any

more than said 5,000 barrels of said cement at tlie said

rate of !ij;2.50 per barrel, or at any less rate, and that the

l)laiutiff has been ready and willinji,' to receive said 2,925

hiinds of said ccinent and to \r,\y for the same at the

said rale of 5!!;2.5G per barrel.

VT.

'riiiii by reason of llic said i'aihire, ne.uiect and refusal

of said «!< icndanl to furnish said 2,925 barrels of said

cemeiii to I lie idaintilT at the said rate of J^^."*; per bar-

rel, 111.' i.hiintiir at ilie said rate of |;2.5() per barred, the

plaintiff li.is been (lan»a<:('d in llio snni of two Ihonsand



Wells, Fargo d- Co. (a Corporaiion). 7

eigiit hundred iiud seveuty-six dollars ($2,876), no part of

which has been paid.

Wherefore, said plaintiff prays Judgment against the

..viemlant for the sum of two thousand eight huudit^d

and seventy-six dolhirs (|2,87(5), with interest thereon at

the rate of seven per cent per annum, and for its costs of

suit.

E. S. PILLSBUKY,

Attorney for Flaiutiff.

State of California,

Northern District of California, )> iss.

City and County of San Francisco.

Aaron Stein, having been first duly sworn, says on

oath: I am an officer, to wit, the secretary of Wells,

Fargo and Comijany, a (orporatiou, the plaiutift' in the

above-entitled action. T have read the foregoing com-

plaint and know the contents thereof. The same is true,

except as to those matters which are therein stated on

the information and belief of the said corporation, and

as to those matters I believe it to be true.

: AARON STEIN.

Subscribed and sworn to before me this 29th day of

November, 181>8.

[Seal] A. J. HENRY,
Notary Public in and for the City and County of San

Francisco, iState of California.

[Endorsed] : Filed November 29, 1898. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.



g ]Yilluim WollJ vs.

r\rri:i) s'lwrivs oi^ a.mi-:i;i('a.

Circiiil Ctnirl <// llir I itihd Stdhs, Miilh Cirriiil, Xorlhrru

Dialnet "f (UiiijoniUi.

WKLLS, TAIidC) cS: COMJ'AXY (a Cur-
\

]i()i-a( ion),

vs.

WILLIA.M WOLFF,

Plaintiff,

Defendant.

Summons.

A«ti(in l)i(iiii;lit in the said Circuit Ct)urt, and the com-

l»hiinl lil(Ml in the office of the ch*rk of said Circuit Court,

in the city and county of San Francisco.

'Jlic l*r< sidriit of the United States of America, Greet-

in-, lo William W(dff, Defendant:

\(tii arc hereby directed to appear and answer the

comithiiiii in an action entitled as above, brought against

yon in tlic ("innit Court of the United States, Ninth Cir-

<iiii. ii! and for the Xorthern District of California, with-

in ten (lays after tlir service on you of this summons

—

if seived wiihiii this c(»unly; or within thirty days if

served «'lsewhere.

Von lire ]ieiel>y notified that unless you appear and

answer as ahoxc re(|iiired, llie said idainlilT will lake

jndgnienl for any money or damages deniandi'd in the

ronijdainl, ;is siri^ing n]>on ((iiiiracl. or i( will ajiply to

the ('iturf for any oilier relief d<'inanded in the coniidiiint .



Wells, Fargo S Co. (a- Corporation). 9

Witness, the Honorable MELVILLE W. FULLEE,

Chief Justice of the United States, this 6th day of March,

in the year of our Lord one thousand eight hundred and

niuety-uiue, and of our independence the one hundred

aaid twenty-third.

[SealJ SOUTHARD HOFFMAN,
Clerk.

[Endorsed]

:

United States Marshal's Ofiflce, i

Northern District of California.
)

I hereby certify that I received the within writ on the

()th day of March, 1899, and personally served the same

on the 6th day of March, 1899, upon William Wolff, by

delivering to, and leaving with William Wolff, said de-

fendant named therein, personally, at the city and county

of San Francisco, in said District, a certified copy there-

of, together with a copy of the complaint, certified to by

]>laintiff's attorney.

San Francisco, March 6th, ] 899.

JOHN H. SHINE,

United States Marshal.

By J. A. Littlefield,

Office Deputy.

Filed T^Iarch 7, 1899. Southard Hofeman, Clerk. By

W. B. Beaizley, Deputy Clerk.



10 iri7/((//// It'/'/// rs.

Ill III' Ciiciiit ('(iiirl (i; lliv I iiilcd Slnfc.'<, \inlh C'lrciiil,

\<jitli(rii Dishiil (if ('(lUforiiid.

W Ki.LS. KAiaJO AM) (HhMPANY(ii\
( \)r|MH-;it inn).

I

Plaintitf, f

vs.

WILLIAM WOLFF,
Defend jinl. /

Answer.

Nov;, coiiH'S llic (IcfviKhnit, above naitKMl. and in an-

swer to I lie (oiiiplainl of i)lain!il'i' on lilo lu'i-cin, admits,

denies and alleiies as follcnvs, to wit:

I.

Said defendant admits tlie alleL^ations s<'t foMli in

i-aia.urajdis one (1), two (2). and iIikh* (^V) of said rem-

])iaint.

IT.

defendant denies that on or abont the 2itl) (bi,v of Sep-

tember. L'<I>7, or i»i-ior to tlie constrnct ion of said buiid-

ii);:; minlioned in said (om])b'iin!. or at any time or at alb

said <b'fendaiit agreed to s(dl t(» jtbiintifr ;is nnn li Ab-en's

<JeTinan Fori land (V'niiiit, oi' any otiier eement, as tlie

;»biinlilT .^honbl ic(|nii<' for nse in the constrnct ion of said

I'nildin^i, or ollierwise, ai the late of two and oti-lOO di)]-

lars (."*L».r)»i) prr baind. And in thai bclialf defenrbinl ab



Wells, Fargo c0 Co. (a Corporation). 11

leges the fact to be that on or about the 24th day of

September, 1897, and prior to the construction of said

building', defendant and plaintiff contracted for the price

!.f two and 56-100 dollars (|2.5G) per barrel on five thou-

s-.aud (5000) barrels of s'aid cement delivered at the build-

in.fi' '^'te of said biiihlino- in the city and county of San

Francisco; and thereupon and thereafter, and before the

commencement of this action, defendant did deliver said

live thousand (5,000) barrels at the rate of two and 56-100

dollars (.12.56) per barrel at said building site, and on

his part performed all the terms and conditions of said

contract.

III.

Defendant has no information nor belief sufficient to

enable him to answer the allegation that plaintiff has

required and has been compelled to use seven thousand

nine hundred and twenty-five (7,925) barrels of said ce-

ment, or any number of barrels in excess of five thousand

(5,000) barrels in the construction of said building, and

therefor, and on that ground, defendant denies that plain-

tiff has been compelled to use seven thousand nine hun-

dred and twenty-five (7,295) barrels if said cement or

any number in excess of five thousand (5,000) barrels in

the construction of said building. Said defendant denies

that plaintiff requested him to sell to it, in addition to

the said five thousand (5,000) barrels, two thousand nine

hundred and twenty-five (2,925) barrels of said cement

at the said rate of two and 56-100 dollars (|2.56) per bar-

rel for use in the construction of said building, or other-



12 ]ViJli,iw Wolff rs.

wise, or ;n ;ill; Imh il<'('<'ii(l;iii( ;nliiiils ili;il ]»!;iiiiiilT flid

ic(]iu>l hini i<» sell In ii iihuc luincls (tf said (••iiiciit lliaii

ihc afnicsai.l li\f ilMHisaiid (."..(KIO) haiTcls lur us*- in the

(•(lusi i-iHi iuii .if said Imildiii'.; ai iIm' ratv <d iwd and ."»(;-

imi dcdiars (SL'.riC.) jki- liand; and i lici^niMin d(d"cndant

was rt'a<l\ antl w i Hinu' h> sell plaint ill sai<l ccinciii in <'\-

(M'ss (d' said li\<' llionsand (r»,(l(l()) harrids al iln- (inrcnt

niai'kfi lair. imi said ]dainlilT ici'nscd to icccivc any «d'

said rcnicnt from dcffinlani in excess of said live thon-

sand (.»,()()()) Itaircds al the cnrreiil market late. whirh

said rurreiit market late was in excess of two and 5(>-100

ihdiars (.«;2.r)<;) per liairel.

IV.

Defendant lias no infornial ion mn- Ixdii i" snllicient to

enalde liim to answer t lie alleiiation of piainiilT that 1)V

reason (d' I lie failure, ne.ulecl, and nfnsal of (Ud'endant

to fnrnisii said two Ihonsaini nine hundred and twenty-

li\e |1^'.IL^~)), or any ban-ids, id" said cement lo iilaintill

a( tin* said rale (d" Iwo ami ."fMdO dollars is2..")*;) jiei- hai'-

r(l. i)lainti!V has been dania;j,ed in the sum of two iliou-

sand t'i.nlil hnndicd and seventy-six (>'«2,S7<i) dol-

lars; therefore, and on iliai oronml, (Ud<'ndant denies that

by any failiuc or m irlect ov Kd'nsal on his ])nrt to furnish

said iwfi thousand nine hiindi-ed and twenty-live (2,!)2."))

bairt Is or any nniiiber (d' bari«ds ui said cement, or any

c<'nif nt lo jdaiiit ilT al i he said rate of I W(» and oti-lOO d(d-

lars (-^2. .»(;) pel- bant I. oi- at any rate or at all. the plain

lilV has be»'ii damaued in the sum id' two ihou><aiid ei!.'.hi

imndi-cd and seventy six (S2,S7(;) (bdlars, or in any --iim

w hale\cr.



Wells, Fanjo tC Co. (a CoriwraUoii). 13

Aud further auswcriug said coiiiphiiul, by v>dy of

counterclaim* thereto, said defendant alleges:

I.

That at all the times hereinafter mentioned, plairitifl"

was, and now is, a corporation organized and existing- un-

der the laws of Colorado, and is a citizen and resident

of the State of Colorado.

II.

Defendant is a citizen of the State of California and

a resident of the Xorthei-n District of the said State of

California, and is engaged in <!oing business under the

name of William '^^'()lff and Company, in the city and

county of San Francisco, said State.

III.

At the time of the commencement of this action, plain-

tiff has constructed a building in the city and county of

San Francisco.

IV.

Heretofore, on, to wit the 24th day of September, 1897,

plaintiff contracted to purchase^ of said defendant, and

said defendant contracted to sell plaintiff at the rate of

two and 5(1-100 dollars (|2.50) per barrel at the site of

the aforesaid building in the city and county of San Fran-

cisco, live thousand (5,000) barrels of Alsen's (Tcrman

Portland Cement; that thereupon, pursuant to said con-

tract, said defendant sold and delivered, and said plain-

tiff purchased, said live thousand (5,000) barrels of said

*Amd. by Ord. Court, Oct. Ki, 1899, W. B, B„ Dep. 01k.



j4 Willlnw Wolff vs.

n'UU'iW ;ii III.' iMir ol iwo and :.<i-l(MI dollars (SL*. ."(;) per

baiTcl. ami >ai<l |>laiinirr. hdoic tlh' ((iiiiiiifiirciiK'nt of

(his a«li.Mi. iMM-aiin' indi btcd lo (h-rciidant tlicnfor in the

Mill, of iwclvo ilioiisaiid .'i-ht Imndicd (.1;12,8()(I) dollars

in riiilc(l Stales p>ld coin. That no |>art tlicn-of lias

Imcii paid, savin.i; and ('Nc('i»t in;^,' llic sum of ten (liousund

live inin.Ji-.'d and I hirtv-foiir and lO-KM) dollars ($10,-

r.;;i.JO) on Mcconni lh('r«M»f; and at the time of tho com-

iiicnccnicnt <d' this action there was, and still is, dnc and

payalilf lo I lit- sai<l dclVndanl on acconnt of said coii-

l»-arl, the snni of two thousand two Imiidrcil and sixtv-

tivt' an.l (lO-loo d.diars ($2,2G5.G0).

And furtluT answering said complaint, and as a sepa-

rate, stcond and distinct counton lainr^ thereto, said de-

fendant alleges:

I.

Tliai at all the times hereinafter mentioned phiintiff

was, and now is. a <-oiporatiou organized and existing

under the laws of Colorado, and is a citizen and resident

of tile Stale (d" Colorado.

II.

DeftiM'anl is a cili/.en of the State of Calil'oi-nia and

a resideni of the Northern Dislriil (d" lli<' said State of

Califoi'nia, and is enga'.ied in doing business under the

nain^' <d' Williain Wojif jind Coniiiany in the cily and

tonnly (d San I'l .tncisco, said Stale.

•Anid. liy tUi]. of Court. Oct. IC. IS'.M). W. P.. IV. Dej).

Clk.



V,'dJs, Fur(jo <.{• Co. (a Corporaliun). 15

III.

Heretofore, within one (1) year last past, and before the

commencement of this action, said plaintiff became in-

debted to plaintiff in the sum of two thousand tAvo hun-

dred and sixty-five and fiO-100 dollars (.$2,2G5.60) on ac-

count of eight hundred and eighty-five (885) barrels of

Alsen's German Portland Cement, sold and delivered by

said defendant to plaintiff in the city and county of i^^an

Francisco, at tlie special instance and request of said

plaintiff.

IV.

No part of s^iid sum of two thousand two hundred and

sixty-five and OO-lOO <lollars (!|2,265.()0) has been paid,

aiul at the time of the commencement of this action tliere

was, and still is, due and payable therefor from said

phiinliff to said deCi'udant the sum of two thousand two

hundred and six(y-five and OO-lOO dollars (»2,2r)5.60)

I'nited (States gold coin.

^^'herefore, said defendant prays that said plaintii'f re-

cover nothing in this action; and that said defendant

do have judgment against plaintiif for the sum of two

th(nisand two hundred and sixty-five and fsO-lOO dollars

(.'lf2,2G5. (-(;). with inti^nst thereon at the rate of seven (7

prr cent) per cent ])er annum from June 1st, 181)8, and for

costs of suit.

A'CGELyANd «S: BliOWX,

Attornevs for Defendant.



16 Willinm Wolff vs.

riiiicd Stales itf AiiK'iic;!,

Slaic of < "alir(M'iiia, ^ ss.

("i(v and (Ntiiiilv of San I'^i-ancisco.

William W'olIT, liriiii:- Iji-si duly sworn, dcjiosfs and says

thai Ih' is tile df'fcndant in tlic above-entitled aelion:

that lie lias read Hie foremen u-^ auswer and \V(dl knows

ilie contents tlM'iHMd". That the same is trne of his own

knowh-duc, except as to matters therein 'stated on in-

foiiiialien and belief, and as to those niatt(M-s that lie be-

lieves it to be true.

WILMAM WOLFF.

Snbscribed and swoiu to before me this 3d day of April,

1S!M>.

[Seal] EUGENE W. LEVY,

Notary Fublic.

Service of \\itliin answer admitted this seventh day of

April. 1S1M>.

E. S. riLLSlU'KV.

Ally, for riir.

{•'il«d Apiil Tth. 1S!M». Southard 1 hdlnian, Ch-rk.



Wells, Fiirao d'- Co. (a (Jorpontliou).

In the Circuit Court o/ the United States, Ninth Circuit, and

Northern District of California.

WELLS, FACRGO AND COMPANY (a

Corporation),

vs.

WILLIAM WOLFF,

Plaintiff,

No. 12,711.

Defendant.

Demurrer to Cross-Complaint.

Now, conies the plaintiff and demurs to the first count

of the cross-coinplaint of the defendant herein, on the

ground that said first count does not state facts sufficient

to constitute a cause of action for a cross-complaint.

The plaintiff demurs to the second count of the cross-

complaint of the defendant herein, on J:he iiround that
I

said second count does not state facts sufticleut to con-

stitute a cause of action for a cross-coinplainti"^^^
\

E. S. PILLSBUKV^

Attorney for Defendant.

I hereby certify that in my opinion the foregoing de-

murrer is well founded in point of law.

E. ?i. PILLSP>UPiY,

Attorney for Defendant.
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I
IOu(l(>rs(Ml

I
: Service (»f williiii (Ictimrrcr luiinittcd this

L'liili (l;i_v (.f Aii-iisI, 1S!»!).

V'OOEUSANd .Vc nijowx,

Attys. foj- DcfL

I'ilisl Au.uiisi liOth, 18{>9. fc^outhard IJolfinan, Clerk.

At a stated tcnii. to wit, tlic July term, A. I). 1899, of tbe

(Miiiiil ( 'tmit of tlic riiitcd States of Aiucrica, of the

Ninth .hidicial Ciiciiit, in and for the Xortlicrn Dis-

trict of California, iield at the courtroom in the city

and county of San Francisco on ^Tonday, the Hitli

day (d' ( )ctob('r, in the vi'ar of our Lord one thousaml

eiiiht liundred and ninety-nine. Present: The Ilon-

..raldc WILLIAM W. MOKUOW, (Miruit Jud-e.

W I:LLS, FAUOO .\: CO.
^

vs. ^x,,. IL',711.

W ILLIA.M \\()L1-|\
j

Order Sustaining Demurrer to Cross-Complaint.

Ily <-(»nsent of conns I. ii was ordered that demurrer to

I lie cross-comphiini hei-ein |)e. mid il herel»y is, sn stained;

iliai dercndani Ix- jiml her(d»y is, allowed lo am<'ml cross-

«-<'ni|dain1 n|.o!i its face, and ilial i)lainiilT he, ami lieiH-by

is. allowed ten (|;iys to (hmur thereto.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

WELLS, FARGO AXD COMPANY (a

Corporation),

vs.

WILLIAM WOLFF,

Plaintiff,

Defendant.

Stipulation Waiving Jury.

It is liereby stipulated by and between the parties to

the above-entitled action that a jury in the said action be,

and the same is, hereby waived, and that the said action

may be tried hj the Court sittino- without a jury.

Dated San Francisco, Xovember 7, 1900.

E. S. PILLSBUIIY,

Attorney for Plaintiff.

VOGELSANG & BROWN,

Attorneys for Defendant.

[Endorsed] : Filed November Sth, 1900. Southard Hoff-

man, Clerk.
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hi (lie Circuit Com I of llir I'nihd >SI(ilis, .\i)illi Cin-iiil, "iid

\(tr(/i<rii Di.slricI of Culiji^niiu.

W lOIJ.S, I'AKdU AND L'OMl'ANV (a \

Oorpoiiition),
j

rhiiiitilT,

No. 12,711.

\

Defendant. /

vs.

\N1I.LIAM WOLFF,

Decision.

Tlii.s rniisc cniiic on i*pjj,nl;irly f'orlrial cm tin- VM\\. \\\\\

and l."*!!) days of Novenrber, 11)00, before' the Court sir-

linn willioui a jury, a jury liaviuu been expressly wjiived

by written stipnlat.ion of tlie parties duly siuiied and

lile<l, .Ml-. \\. S. Pillsbury and Mv. .Mfred Sutro appcaiinn

foi- I Ik- |.l;iintiri' and .Mr. .Mo;. 'W N'oiiclsani: and .Mi-. I. I.

liiowii ;i!»] tea linn lor i he dcrciidani . l-^vidciicc, boi li oral

and dot nnicnt iiry. was inlrodin-ed. and certain admis-

sion'^ (d I'at I were made by and on Ixdiall' (d' the re-

spc(-ii\(' parties, and thereupon the eause was sul)miiled

lo ilie ((lurl lor its decision, and no\\ the Conn beinu

rully ad\ise(l in ihc premises, and after having fully <-oii-

sidered ! lie sMid i'\idence :ni<l tliesnid admissions, nmkes

tlie folldwiim findiniis of fact and (-om lusicuis of law, to

wil :
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FINDINGS OF FACT.

I.

On or about tlio 24th day of September, 1897, the de-

t'endant, at the city and county of San Francisco, State

of California, contracted to sell to the plaintiff as much

Alsen's German Portland Cement as the plaintiff should

require for use in the construction of a building* which

the plaintiff AYas at that time about to erect in the said

city and county of San Francisco, at the rate of $2.56

per barrel. The amount of cement so contracted to be

sold was not restricted to any particular number of bar-

rels. It is not true that at said time the defendant and

the plaintiff contracted for the sale of five thousand

(5,000) barrels of said cement delivered at the building

site of said building in the said city and county of San

Francisco for the price of two and 50-100 dollars (f2.56)

per barrel. It is not true that the defendant on his ])art

performed all of the terms and conditions of the contract

which the Court finds was made Avith tlu^ ])laintitT for the

sale of said cement.

II.

That plaintiff was required and was compelled to use

seven thousand nine hundred and twenty-five (7,925) bar-

rels of cement in the construction of said building.

III.

The defendant delivered to the plaintiff, for use in the

construction of said building at the site of said building,

five thousand barrels of Alsen's German Portland Cement
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at ii'2.oV} per barit'l. The plaiiililT riMjuired and was lom-

jK'llcil Iti use in the tHjnsli'ncI ion of said building 2,'J25

i'.iiicls (if icnu'nl in addilioJi to (lir said 5,000 hai-rds d('-

li\< red lo it b.v llie defendant. The plaintiff riMHicstcd

the dcfi-ndaiiL to di-liver to it ilie cement wiiirli it was so

ncjuiicd and eonipelled to use in excess of said .I^OOO

l;aii('ls, at the said rate of $2.56 per barrel, for use in the

ronst ruction of said building, pursuant to the terms of

said contract, but the defendant wholly failed, neglected,

and refused to deliver to the plaintiff any more than the

said 5,000 barrels under said contract.

IV.

uy reason of the failure, neglect, and refusal of the de-

fendant to furnish or deliver said 2,925 barrels of cement

to the plaintiff, the plaintiff has been damaged in the

sum of $2,870, without interest.

V.

\\"\\h respect to the issues made by the allegations of

the first counterclaim set U]) in the aswcr of the (Ici'cnd-

aiit, I he Court finds that the allegations oi ])aragra])hs

J. 11, and III Thereof, are true. It is not true that on

The 21th day of September, 1807, (he plaintiff contracted

lo purchase «»f The <lefendnn(, and the defendant con-

Iracted to sell to the iilaiiitiff, at the rate of two and 50-

!(»() dollars (J*2.5(;) pci- bai-icl. al the site of the said Iniild-

iii'j of the i»laiiiliri' in the said city and county td' S;m

I'rancisco. li\c thousand (5,000) barrels (d" Alscn's (Icr-

i:iai) JN-rtland Cement, but in this behalf the Court finds

tlie fact to be as ill liiiding I liei'eof stated. It is tnie

t!i:i( inir-;iiaiil lo the tei-iiis of the ci»nti'act in liiidinu I
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hereof stated to have been made between the plaintiff

and the defendant, but not otherwise, the defendant sold

and delivered, and the plaintiff purchased, live thousand

(5,000) barrels of said cement at the rate of two and 56-

100 dollars (•'i?2.56) per barrel, and the plaintiff, before

the commencement of this action, became indebted to the

defendant therefor in the sum of |12,800 in United States

gold coin. Of said sum of |12,S00 no j)art lias been paid

saving- and excepting the sum of 110,531.40 on account

thereof, and there is due and payable to the defendant

from the plaintiff* for said cement so sold and delivered

the sum of $2,265.00, without interest.

VI.

^Vith respect to the issues made by the allegations of

the second counteclaim set up in the answer of tlie de-

fendant, the Court finds that the plaintiff is indebted to

the defendant in the sum of |2,265.60, as in finding V
hereof stated, for 885 barrels of Alsen's German Port-

land Cement sold and delivered by the defendant to the

plaintiff", and being a part of the 5,000 barrels in findings

III and V hereof stated to have been sold and delivered

by the defendant to the plaintiff'.

And from the foregoing facts the Court finds the fol-

lowing
! [

CONCLUSIONS OF LAW.

The plaintiff is entitled to judgment against the de-

fendant for the sum of $2,876, less the sura of $2,205.60—
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I lull is lo siiy. Ilir pill ill I ill' is ml it led t(. judunK'Ht ;i.u;iiiist

I lie defend Mill I'M- I lie siiiii (d' SC.IO. Id, ;iiid lor iis rusts.

Sail I'laiitisco. \(»\('iiilieT- L*(t, IIXMI.

\VM. W . .M()Ki:()W,

.lud-c.

(Hiidoised
j

: I'iled Xoveiiiliei- *JOIli, IIKIO. Soiitluivd

IhdTiiiaii, (Merk.

hi lilt Circuit Court of the i'uitcd States, Ninth '/udirinl Cir-

cuit, yort/nrn District of California.

\Vi:iJ.S, l-AKdU AX'D COMPANY (a \

< N»riM»rali()u), i

Plaintiff,
f

^.g_ \ No. 12,711.

WIIJJAM WOLFF,
Defendant.

Judgment.

This canse liavinp; come on rej^ularly for trial ii])on the

l.'Jili da.v of No\eiiil»ei-, lilOO, beiii^ a day in llie Novem-

liei-, IIHid, iciiii (»r said court, before tlie('oni-t siltini;'

witlioiit a jiiiy, a trial l)y jury lia\inu lieen waived by

St ijinlai ion nf the attorneys for the respettive parties

dnly liled. }•:. S. TilNlniry ami Alfred Sntr(», l\s<|s., ap-

i"':iied on iiehalf <d' the plaintilT, and Alex. T. X'ouclsanii

nnd I. I. r.idw II. j].s(|s.. appeai-ed on behalf (»f llie defend-

ant, 'riierellpoil, llie llial lia\illu b<M'n Itroceeded with on

the 1 It hand lot ji davs of .Novenibei- in said V( ar and term.
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and tile evidence, oral and documentary, upon belialf of

the respective parties having been introduced, the cause

was, after the arguments of the attorneys for the re-

spective parties, submitted to the Court for consideration

and decision.

And the Court, after due deliberation, having filed its

findings in writing, and ordered that judgment be en-

tered herein in accordance therewith and for costs:

Now, therefore, by vii'tue of the law and by reason of

the findings aforesaid, it is considered by the Court that

Vv'ells, Fargo and Company, a corporation, plaintiff, do

have and recover of and from William Wolff, defendant,

the sum of six hundred and ten and 40-100 (|610.40) dol-

lars, together with its costs in this behalf expended, taxed

at 146.80.

Judgment entered November 20, 1900.

SOUTHARD HOFFMAN,
Clerk.

A true copy. Attest

:

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed November 20, 1900. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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in IIh Ciri-idl Courl (if tlic I itihd Shih.s, Xiiil/i JmUcinl Cir-

riiil, ill (iiiil for I Ik XoiIIk rii histrici of Calif(iiniii.

W ICI.LS, IWIMO .Vc CO.MI'AX^' i;i ('(.r- .

|>oi-ai loll).
I

PhiiiililT, \ X,,. 12,711.

vs.

WIIJJAM WOLFF.
}

Certificate to Judgment-roll.

I, Soul lini'd IIolTiiian. ilcrk of llio ('ii'cuit ('oiii't of the

rnitcil Slates. Tor llic Ninth .lixliciai (Mrciiit. Xorlhcni

l)isti-ici of Califoi'iiia, do lici'cl.'V cci'iifv iliai ilic rt>r('_i:(»-

iiiu pniMM-s licrcto aiiiicxiMl constitnto tlic Ju(]i;iiit'in-i-oll

ill tlic aliovc-ciilitlcd action.

.vilest my liaixl and tiie seal of said Circuit <'ouri. this

iMIih day of November, lU(K).

[Seal] SOFTKAi;!) 11()I-1\M.\ N.

(Merk.

Ry Vn'. W. IJea.iziey,

I »e|MIly ( "lel-k.

[Endorsed]: .lud;ju!enl -i(dl. IHed N.tveiiihei- IMI. 1!MI(I.

Sou'.hard lloifman, Clerk. l>y W. H. Hv-aizley, Deputy

Clerk.
i



Wells, Fargo <£• Co. (a Corporation).

Til ihi' Clrrmt Court of tliv United ^tafcs^ Ninth Circuit,

Northern J)i-sfrict of CaJifornia,

WELLS, FARGO & COMPANY (a Cor- \

poration), i

:iff,
(

vs.

WILLIAM WOLFF,

Plaint]

No. 12J1L

Defendant.

Bill of Exceptions and Statement of the Evidence,

The above-entitled cause was brouiilit to recover dam-

ages for an alleged breach of contract, claimed to have

been entered into by and between plaintiff and the de-

fendant at San Francisco, on or about the 24th day of

September, 1897. Plaintiff alleged that under said con-

tract defendant agreed to sell to it as much of Alsen's

German Portland Cement as the plaintiff should require

for use in the construction of a certain building; said ce-

ment to be furnished at the rate of two and 56-100 dol-

lars (|2.56) per barrel. The plaintiff further alleged that

it had required and had been compelled to use 7,925 bar-

rels of said cement in the construction of said building.

That the defendant sold and delivered to the plaintiff

5,000 barrels of said cement, and no more, and that

though often requested thereto by the plaintiff defend-

ant wholly failed and refused to sell to plaintiff any more

than said 5,000 barrels at two and 56-100 dollars (f2.56)
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[id hiirrrl, nf mI .-niy less inlc. ;iii(l nllt'ucd (iii-tlK r lluit

l)V ifiisoli (if this l;iiliirc ;iii<l l-criis;il |>lii i )i I i If li;i<I Itccii

(Iniiia^rd in tlic Sinn of iwd llnnisand ciulil Inindic*! niid

scNcnIvsix (lollaivs (J^2,.S7(I), lor w iiirli anitiuiil it inaycd

jntl;:ni('nl.

ht'lcndani denied ihc allc.uai ions ol iln- ((Miiidalni and

sc'i loiili a ((ninicn laini, jnayini; for 'pnl.unicnt against

said jdaintiff foi- llic sum of iwo tlxmsand two hun-

dred and sixty-live and (i()-]()(» dollars (.'ip2,205.()0), the

jirice <»r ei^bt bimdred and eiglity-tive (885) barrels of

said Alsen's German rortland Ceinent, at the rate of

two and 5(M00 (|2.o<)) per barri 1.

Thi' case came on regularly for trial on the loth thiy (d'

Xoveniber, 1900, before the lion. \V. \V. Miorrow, ("innii

duduc 10. S. Pillsbury and Alfred Sntro, Escjs., apjK'ar-

inii as counsel for the plaintilT, and Ah'X. T. N'oudsani:

and 1. 1. r>ro\vn as counsel for defendant.

A jury was exjjressly waived by written stipulation of

the i»ai-iies. duly signed and tiled; theren])on llie follitw-

in;: jiroceedings were had and tes1inH)ny taken.

.\n ojK'ninj;' statement to the Conrl was made by 1^. S.

i*illsburv, Esq.

<iE()i:(;iO [•:. (IIJAV, a witness calhd ou Ixdialf of

idaiiitiff, t(\-titi"'d as follows:

1 am a direcliii- and lirst \"ice-]U<'sideni (d' \\'(dls, P^ariio

^: ('oni)iany, and occupied tiiat i)ositi<»n in the year 1S!>7,

when we contenijihited the coiisi ruction (d' a bniidinu in

San I'rancisco. WC c(immenced t he construct ion (d' t hat

IiuiMin;^-, locat.d on th'' coi-ner »d' Second and .Mission

stiects in this city, in iliat year, and ctunph'tcd it ahmix



Wells, Fari/o cf- Co. (a Corijoraliun). 29

in 18D8. 1 liave seeu the defeudaut, Mr. William Wolff,

aud have talked with Mr. Baker, the representative of

AVolff & C'ouipany, in regard to Alsen's Grerman Portland

Cement to be n>sed as material in the construction of that

building I recollect a conversation with Mr. Baker.

Q. State what your conversation was with ^Ir. Baker.

Mr. BROWN.—We would like to interpose an objec-

tion first.

The COUIIT.— I suppose you will connect Mr. Baker

with the defendant?

Mr. PILLS'BUKV.—Oh, yes, your Honor.

Mr. BROWN.— It is not for that reason. There is a

preliminary question that 1 would like to ask the gentle-

man, and that is if there was a contract in writing- in ref-

erence to tins iiiattc)-; if so, it might be that the writing,

when produced, v, ould be so c'lear that it would state the

contract itself, and all prior negotiations would naturally

be merged in it. That is why 1 object at this time, for

the purpose of finding out whixt the fact is in that respect.

:Mr. 1»ILLSBURY.—We are leading up to that, your

Honor. I will state that we expect to show that Colonel

Gra}' had a conversation with a representative of this

house; that piirsu-ant to that conversation, the defendant,

or .Mr. liaker as bis representative, wrote a letter to the

plaintiff, or to Mr. Gray, as its representative, and acting

upon that letter, Wells, Fargo & Company gave notice to

the defendant to furnish the materials, and that materials

were actually furnished pursuant to it, and paid for up

to the limit of five thousand (5,000) barrels.



:U) will ill III Woijj vs.

The (
'( )l ' |;T. 'II,,.,, ilic coMliMci wdiild l)c based upon

Ihis letter? ;

i

'

.Mr IMLLSIU'lIV.— X(.. Wc say lln- (oiilrarl is Diade

lip cf the lonvei'satidii and the letter. Tlie letlei- refei's

t(» (lie ((inveisal ion. It l)eij;ins, "Kefei-rin;^ to oin- i'<M-ent

eomersat ion."

Mr. HKOWX.—Wo will have to have the letter befon^

the Court before we can t(dl.

The Corirr.—We will s(v what it is. .Mr. IMllsbnry

says he is leadin;^- np to it. Of course, if i( is not, the

Coui-t will strike out whatever is not proper.

.Mr. BKO^VN.—Then we will have the right to move

to sti-ike it out and we make that reservation.

The I'OrKT.

—

Yea, the objection will be ovi-rrnled.

•Mr. l>IiOWN.—We note an exception, and thereupon

said exception to the ruling of the Court, permitting- said

(juestion to be answered was allowed. (Defendants' Ex-

ception No. 1.)

(The witnesis, in answer to the last question, said:) Tt

\Nas siilislantially this: The (jueslion Mr. P»ak(^r desiicd

was, thai 1 wduld detine accurately, some number of

barrels of eemeni that we would uani. I said to him,

•'I «'an'l ^ive you that because the artdiitect t(dls nu' it

is an unceilaiii (|uantity." The art hileci said to me. "I

can't ^'iv«' il lo yoii delinilely." 1 lold .Mi-. P>aker wlial

ihe archileci said. 1 \i)\{\ him 1 uaiitrd his jH-o|>o>il ion

for the cement fur tlial building, and I could not give

him a posit i\c (pianlily: that Iheanhiieci said thai un-



Wells. Farm, tf- Co. (a Corporatwn). 31

der certain cuuditioiis, lie would re^iuire about live thou-

sand (5,000) barrel] s. That is what I told Mr. Baker; that

if certain oth(r conditions existed, it would be a great

deal more. On tliat statement to Mr. Baker, he left my

office and went back to the office on Market street, as he

said, and came back to me again with a written proposi-

tion which is embodied in this letter, which I recognize,

and that is the letter that was I'eceived.

(}. Before offering that, Coloney Gray, I will ask you

what, if anything, you told Mr. Baker, preliminaril}^ you

contemplated doing with reference to a building, and why

you were getting these bids.

3Ir. BROWN.—We object, if your Honor please, to that

question, for the reason that all these prior negotiations

were merged in the writing. It now appears that there

was a writing which Avas produced by Mr. Baker and

given to ^Ir. Gray.

Mr. PILLSBUKV.—No, 1 am simply getting at the full

conversation.

:Mr. BBOWX.—It may be that the letter will speak for

itself, and that the conversations and all prior negotiations

were merged in it. Until it is in evidence, I cannot see

how this can be permitted.

The COUiiT.- The Court lias already determinid that

we will have the conversation leading up to the letter.

Mr. Pillsbury has asked for all the conversation, and I

think we shall have to take it all now.

Thereupon, the Court overruled the objection of the de-

fendant to the question, to which the defendant excepted,
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wliiili <'.\(('|ii iiMi was llit'ii and i Im re allowed. (Dcfrnd-

aiil's Ivxfcjd i(»n No. 1'.)

(Tlu' witness (-((111 iiiiiiiiL: in aiiswci- l(» llic ^nl<^^lio^ al-

l«>\V('d, slat('<I:) 1 (old .Mr. J^akci- my ohjccl was to j^et

iHiiit'iii I'oi- the huildiu;:,', the total amount of ccuicut we

The letter referred to by tlie witness and identified by

JMin was then introdiieed in evidence and marked "IMain-

I ill's Ivxiiiliil Xo. 1," and was read to the Court. Th<'

lollowinii '^ •' eopy tluMH'ol', to wit:

Plaintiff's Exhibit i\lo. 1.

"ALSEWS POKTLAXl) CEvMENT WAKEHOUSE,
"Manufaetiirers of Portland Cement. William Wolff &

Co., California Agent, 329 :Market iStreet, San Fran-

eisco."

(This constituted the letter head. And the body of the

letter reads:)

"Kan I'ranciseo, California, September 24, 1807.

Colonel (!((». E. Cray, 1st X'ice-President \\'el]s, I'ari^o iSc

(\)., City.

Dear Sir: Iveferrin^i to llu' eonvei-sation the wrltei- Mr.

i'.akt r had with you this afternoon, we take pleasure in

snbmittinu' to you oni- ([notation on Alsen's (lerman

Tort land C'ment Coi- nse in the new \Vells, l'ar^<» i>uild-

inir now in course of const i-uct ion.

We will name you a price foi- what you may retjuii-e,

(»n about li\'<' tliousand barrels (r»,l)(K)) more or less, of

two dollars and lifty-si.x cents (.*2. .")(;) per bari(d delivered
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at the building site Second «& Mission Sts. in quantities

to be designated by you.

We will guarantee the Alseu Cement to be of standard

quality and subject to any reasonable tests you may call

for.

Very respectfully,

(Signed) WILLIAM WOLFF <& CO.,

Per EDMUND BAKER."

Thereupon, >Mr. Brown, for the defendant, made the

following motion to strike out, stating: So long as the

letter is now in evidence, and for the purpose of saving

the point, we will make the motion to strike out all the

conversations prior to the letter, basing the motion upon

this ground, that the writing is clear and unambiguous

and speaks for itself, and all prior negotiations and con-

versations must be deemed lo be merged in the writing,

and that the conversations are therefore immaterial.

There is no ambiguity calling for parol testimony, and it

modifies and changes the said v.ritteu agreement.

Said motion to strike <iut was tlieu and tliere, by the

Court, denied, to which ruling tlie def^^'udant excepted,

which exception was then and Wm-w allowe.l. (!)(^fend-

ant's Exception No. 3.)

(The witness thereupon continued:) After receiving

this letter, I promptly advised ^Ir. Baker, verbally, that

we would accept his proposition. .My next step was to

advise the architect that I had made this arrangement

with Mr. Baker for the cement for tlie building. I ad-

vised him of \\\\ having contracted, bargained with these
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|)('oj»Ic f(ti- ilic ffinrul. WnllT «\: ( 'oiiipanv furuislied the

(t'liKMil ;is \N(' iv(iU('St((l lioDi liiiic lo lime, in (]Uiiiiliti('S

;is I't'iiU'stcd, imlil IIk'V 1i;i(1 fiiiiiisiKMl r),(M)l) KMrrcls. At

III"' lime Ilinl llicy (hrincd lo ruiMiish iiiorc thiiii .'),()()()

barrels. 1 did iint know dclinilcly, cxrcid ])y coiiinion

report, tliat liic j»i-ic(> (d' cciiiciit Iiad adxaiiccd. I had no

conversation \\itli .M'". W'oliT, or any (d" the parties, nn.iil

<hey came and demnnded of tno ])ayinent for a certa.in

I'nslalhiM lit <»f ceiiKMit, thai made the last installment nf

the ."),()0(> barr(ds. They came to me to a])j)rt)V(' of tlie

])aym<'nt. and I declined to make t he approv;!!. as. I said,

1 stood n])(»n the t-ontract. They said they had fulfilled

their coutrai-t. I differed with them and I declined to

make tlie payment. They did not fiirnis!) any more thaii

.">,(l()0 bai-rels under this arrauiicment. \'."e i(M]nIr<'d more

than ."ijOOO barrels for the construction (d' the bnildinni,

lo th(> e::tent of some 2,!)(I0 barrels. I tliiidv 2,92r. wr.s

the number. [ had to buy that extra 2.!)25 barrels in the

oix'ii miirket. and had to pay more for il than the ju-ice

meniioniMl in that letter, namely: Two and r>!;-l(My (hdlars

(J!i;2.r)(;) pei- b;;ri(d. I paid '^Kl'd per ban(d for 2,S1S bar-

v(']s, atid s:{.:!(> jK'r barrid fo>- 1(17 b:!rr(ds, jnichasinu the

same in this city from TTenry Cowell. .My imi)ressions

an* thai tliiit wsis idieajier than i could luiy from :iny

(dher tlealei- in Ihis city, whitli was the marest place

where ii «-oidd lie (d)iained.

On <'ross-e.\aminat ion. tlie witness testified:

< >n I he day that Aii-. r.iikei- liisl came into my (diice.

Ik- inirodii((il ih,- subject of his desiic to rniaiish onr

compjiiiy with <ement, an<l he expressed a desii-c to fur-
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nisb me with cemeut. He asked me how much I would

need. He desired me to speciaily name a particular quan-

tity, and I said to him I could not give him a particular

quantity. As 1 said before, I told him that under cer-

tain conditions, v,e vrould require at least 5,000 barrels,

and I said to him ihat under certain conditions, we might

require even less than 5,000 barrels. I do not remember

saving in that conversation that it was possible that we

would reqnire but 3,000 barrels. I have no recollection

whatever of that number bein^' mentioned. If a certain

form of construction vre had in mind had been adopted,

3,000 barrels of cement would not have been sufficient

and not near it. I suppose it was very, very close upon

5,000 barrels if we used a certain kind of terra cotta for

our flooring', and if we used concrete liooring the quan-

tity would be very much larger, but \w\\ much larger I

could not tell him. Therefore, 1 said to him, ''I will not

name 5,000 barrels, except you take it upon the under-

standing that it is to be more or less. If I want less

than 5,000 barrels"—and I diiln't expect but what I

should want it
—

''it will be all right, but if it requires

more, you must give me all I want.''

Q. Are you positive,. Mr. Gray that you discussed the

question of concrete or tile floors with ?.Ir. Baker at that

conversation?

A. Of necessity 1 had to say that, if I said anything,

and I think we discussed the question, I did not tell him

anything particularly, of the form of construction of the

building, except the specifications of materials.
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The (Uilv (|ii('slioii \\;is llir (iiicsf iitii of spccifuMt idii of

iii;ih'ii;il, chiss of iiiat<'ii;il lo be used— not llic (|iiaiitity

of iiiahi iai lo he irscd— 1 said ii<»l liiiiu ahniil I lie <|iiaiit ity

(•xti'jii the ."(.(KIO haiicls. iiKMc (ir less, and I want lo say

liulil Ik'i-c I hat ilicrc was no mistake witli .Mr. UaUcr

alidiit this. I want tliat nndcfstood. 'IMiat is a pai-t of

my tcllinu the truth and the whole li-iitii. .Mr. Uaker

hron-lit that li-tlei- (IMaintiff's Exhibit 2s'<). 1) officially to

me. not persoually, l)nt ofMcially, to nw as his bid. He

bronulit it to me personally and he i^ave it to me then and

tluTe on the same afternoou (d' tlie day that I had this

roDversation with him. 1 do md suppose he was ^one

more than an honr from the office. Then 1 t<dd the

ar(hitert of tlie fact of the contract, the bargain bein.u

made with Mr. iiak'. r, and the:! 1 iii.striicted tlie aridutect

to order the cem( ut from Mr. Baker, or. at least, from

WilHr.iii V»'(dff v's: Company. I did not reply to this letter

in any \\ay, in writinji", ^"iT I did verbally to .Mr. r>aker.

I am now unable to say ^^•llether it \\as that day or llie

day follow inu. I did not sho\\' any [dans or specilica-

tionx, or anyl hinii- of 1 hat !^<>''l coinn cteil with this work,

to .Mr. I!aker at the time he had this conversation with

me. lie saw m)ne id' the jdans a^' fai- a>^ 1 know. It was

sim|tly a <|m'stion with him as to (iiiantity. I understood

that this r< men! was (lerman cement. If I am not mis-

taken, he advised iiic tliat lie had the rcm;-nl on lian<i.

IMvc thonsand (.~,0(l(f) liarrejs < f cennMit even were fur-

nished; SS.'i baircds w ( Indil out ; i hat was the last install-

ment, and w<' derlined to pay for them on account of

t his breac h of coni rat t

.
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Mr. Vogelsang-, in response to a question put by the

Court, stated that the claim for the purchase price of the

885 barrels formed the basis of another suit in this court,

namely: A mechanic's lien suit, which is not quite ready

for trial and ^A'hich was originally filed in the State court;

but the demand is counterclaiiucxl in the suit at bar.

These two suits were brought allmost at the same time,

one in the State court and one iu this court.

(The witnei^s, continuing, testified as follows:) I do not

recollect seeing .\lr. Baker again on business until he

rame with ]Mr. Wolff to plead with me to pay for the

eight hundred and odd barrels. He claimed that he ful-

filled his contract, and 1 claimed that he had not fulfilled

it. I denied that he had fulfilled it because he had not

given me all the cement 1 required for the building. He

had given me 5,000 barrels. I claimed that he should

have furnished all the cement I required for the build-

ing, 5,000 barrels, more or less. He endeavored to ignore

the more or less proposition.

Q. Did he say anything to you about iu the case of

a settlement of the proposition that he would make a

small delivery to cover any question of ''more or less" in-

volved in the contract?

A. After we had completed our buihling, Mr. Baker

came to me, or sent me a ])ro])osition that he would de-

liver me 500 barrels, and T said: ''We are not dealing in

cement; I have no use for it."

Q. Is that what you said, Mr. Oray? Are you sure

that is the reply you made?

A. I am sure of it.
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(2- Mav V(»ii iKtl Ikivc s;ii«l lli;it voii would not acci'iit

.".(111 haiTcIs inilrss lie \\(iii!<i rui'iiisli it all; that von wcMild

not take .")()()?

A. No, sii-; 1 (lid not any sncli thing.

(}. \i)\\ (lid not? A. No, sir.

i). \\liai time was it Iliat li<' spoke to von abont the

:a\{) barrels?

A. My iT((tllectiou is that lie spok(^ to ni(^ abont tlie

r»()0 barrels at some jieriod after the visit of hini^ielf and

-Mr. \\'(dff, and it was after the building was eompleted.

It was after I Iiad pnrehased this 2,925 barrels and used

it in addition to the 5,000. I cannot locate the time ex-

cept that it was after the interview with hims:elf and

-Air. \\'oltf. Presumably, the arciiitect's certificate that

the 885 barrels had been used and accepted in the build-

ing was i}reseute(l to me on July 27, 1898, as appears by

the dale of the certificate, and that was either a little

before or a little after the time that we had the discussion

with reference to tlie nonfulfillment of the contract: but

the (yffer of ^Ir. Ilaker to let us have 500 barrels of cement

was not at or about that time, but was very nuicli later

than that, very much later—mtmths—a go(»(l many

niontli--. f I was at some ])eriod l-'Ug after that certificate

of 'he aicliitect was given.

On i-edirect e.\aminat ion, the witness testilied: l5efore

^ny pi'oposition from .Mr. Haker came in reference to the

500 bai-rels, the bnildijig v/as ])ractically coni]»1ele(l and

all tile cement U'-cd. I had iio use for it. ami that was

my ansv/er—that I conld not use it. 1 got the extra ce-

ment from TTeniy Cowcll. The 500 barrel proposition
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only came after we luitl used all the cement we needed.

At the time the hrsst question arose about their furnish-

ing any more than 5.000 barrels they did not then pro-

pose to give any more than 5,000 barrels. That was their

ultimatum, that they had fulfilled their contract, and I

disputed it. I told them that the reason why I did not

pay for the last installment of cement was because they

had not kept their agreement. I told them they had not

kept their agreement becatise they had not delivered

the amount of cement I required for the building. I

s.tated as clearly as 1 could before that at the talk with

Mr. Baker, the question with Mv. Baker and with me

was as to the quantity, :iud I conld not give him quan-

tity. I told him I wanted the cement for the bttilding,

and the whole of the cement. The specifications were

not completed at that time, determining tlie material that

vrould be used, and it, therefore, made the question of

quantity an unknown quantity. The plans were made,

but the material was u(it decided on. Afttn- I got this

letter of Wolff's (Plaintiff's Exhibit Xo. 1), I put that in

the archives of the company in tlie company's vault, and

there it has remained until yesterday. I was the specific

officer in charge of this building business and directed it.

]Mr. VOGELSANG.—Q. Let me ask you this question,

Colonel Gray: These two certificates here for cement

purchased of Henry Cowell and furnished by him, one

dated September 6 and the other dated October 7. You

mean to be understood as saying that the tender by Mr.

Baker of 500 barrels in addition, to cover any deviation,

or to cover the definition of "^more or less," was made
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to von jifhT yoii Ii;i(I i^ol 1 licsc (crlilicatcs—nftci- von Iind

uoi 1 his (('niciil ?

A. Afhi- t Ik' (•( nu'iif wns fnniislKMl?

i). Aflcr lliis ((MiKMil Wiis fni'iiislicd niwl ;ift<'i- tln^se

dates?

A. I incsnnic it was al'tcr these dales, Itnt those eer-

tilitates did not alwavs come in exactl.v at rh<' date of

(h-liverv »d" the reinent, l)nt nstially Ihey were very

proinpt.

ii. Tsnally tln'y are wlien tliey want money?

A. Sometimes tliey differ. Sonu'times I wonld not

get it within fift^^en or twenty days.

iy Then tht'so datc^s do not amonnt to nnn h?

A. Tliey don't amonnt to mnch. Tlie point, as I statod

before* was, euipliatitally, that the 500 barrel tender was

after I had nsed n]) all the cement I wanted in that build-

in.li".

Counsel foi- the res])ective parlies thcMi stii)nlated that

Wells, l'ari;i» vV' ('oni]»any, after the i'ecei]»t of 5,000 bar-

rels of eenient from William W'olIT ».V ( '(Hn]»aiiy went into

the o|ien market and bought at a laii- market ])rice I'JiL'o

bai-rels i)\' cemeiil. similar to that which was furnished

by W'illiaiii WoHT vV ('ompaiiy, and as nearly the same

as they could ud in the market at that tinx'. That the

|»ri»'es iiiven by ilie witness <! lay were the trm- an<I cor-

rect iiric-es, and that if plaintiff is eiititb'd to jnd^nn'ut,

a jiropei' basis for (ompnlation of amount of damaiics is

laid.

• 1. ^'. A^']']lk, a witness sworn on behalf of plaiuiKT.

levtiliid as follows:
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I superintended the construction of a certain building

erected by Wells, Fargo & (Company at the corner of

Second and Mission streets in this city, beginning in Sep-

tember, 1807, and completed, I believe, in the latter part

of 1898. As such superintendent I received cement fur-

nished by Wolff & Company and also by Mr. Cowell. Five

thousand (5,000) barrels were furnished by Wolff & Com-

pany, and the last of those 5,000 barrels were delivered

in May, 1898. I ordered the cement of William Wolff &

Company as we needed it every da^^ The date of the

last order that I gave was May 20, 1898, for 500 barrels;

on May 20th, when I ordered the 500 barrels, there were

385 barrels delivered from that order, and then they

stopped. The 385 barrels completed the entire lot of

5,000 barrels. They delivered that same day 200 barrels;

on the 23d of May they delivered 50 barrels; and on the

26th they delivered 135 barrels, making 885 barrels for

the month of May, and that made the 5,000 barrels. I or-

dered 500 barrels; on May 20th this order was not com-

pleted. It lacked 115 barrels. I called on ^fay 2Tth,

1898, at the office of William Wolff & Company, to know

if they w^ere going to complete that order for 500 barrels.

I think I saw Mr. Baker there. I am not sure whether

it was Mr. Baker or Mr. Wolff', but I am sure it was one

of them. I stated that I called to see if they were going

to complete tlie order that I gave on May 20th for 500

barrels. They claimed that they had filled their contract

and they would not furnish any more cement. I said I

did not come there to argue that question. I said that I

supposed that their contract was to furnish the cement
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for tile lniildiiiii, ."),<)(M) barrels, more or less. 'I'licy re-

I'uscni lo luriiisli aiiv iihuc (ciiit'iil.

On (•i(tss-('X;niiiiiati(in llic witness testilied: As siiiKn*-

inleinlent of tlie hnildinu I senl in oideis lo William

W'ollT iK: ('oni]»any loi- the cement as il was i-iMiuinHl, and

the (/ideis were tilled, as 1 sent tlieni in, np lo r>,()(IO baf-

lols. I had no ol liei' <-onnee! io;i with t he coiii i-act in any

way. Colonel (!fay was the ])ei'son wli(t ol'liciaied at the

time of the oii^iuai contract.

HENKY C. (lEOUdE, a witness swoin on behalf (.f

plaintilf, testified:

I am mana<?,er of Henry Cowell, dealers in lime and

cement, a!)d have been {)ianai!><'r for the past five y<nirs.

!n the year 1898, Henry ('ow(dl t^v ri)m])any furnished ce-

ment lo \Vells, Faij^'o «Iv. Company, 2,925 barrels— it was

for use in the lu'w ^V<dls, l''ar/.^o's btiildinji;, Second and

^lissiou streets, and was deliver;d there. The cement

was furnished at the fair market i»ric; wiiicli ])rev;!iled

at tlie time for the same; the larger portiiui at .%'/./).), and

a small portion at JjSS.SO per barrid. Tlh' cement fni-

nislied by ns and Alsen's (rerman I'ortland Cement ar**

both iirst-class Ceinian cements, and are about (d" the

same (jualit}'.

On cross-examiiiai ion the witness tesliticd: The tirst

delivery of the lot furnished by ns was M;iy :>1, 1S!)S, and

lliejiisi deli\-ei-y w a< made Xo\cmlier IT, 1>I)S. The state-

mcTif fi-om which I !ia\'e refi-eshed my iiicmory shows thai

the sale was made lo .Messrs. Percy and Mauiilion. It

was sold to i'eity •.'';: Hamilton for \"\'<'!ls, I'an-o i'v; Coin

pany's bnildinii".
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On redirect examination the witness testified:

Mr. SUTRO.—(}. Is it not tlie fact that it was sold

through Percy .S: Hamilton to Wells, Fargo & Company?

A. Yes, sir.

The COURT.—Who ar(^ Percy & Hamilton?

Mr. SUTRO.—^They are the architects, if your Honor

please.

On recross-examination the witness testified:

(}. It was sold to Percy & Hamilton, was it not, and

then, upon their order, delivered to the AVells, Fargo &

Company's building?

Not on their order altogether. ]Mr. Ayer ordered it

sometimes. I am not sure about it. I do not know of

my own knowledge at Avhat time this cement (the 2,925

barrels), was sold to Percy & Hamilton. I made the sale

of this cement myself. I do not know whether it was

on the same day that I made the first delivery. ^ly im-

pression is that Percy c^ Hamilton bought a large lot of

6,000 barrels some days prior to the first delivery of this

cement to Wells, Fargo & Company, but I cannot tell

whether this cement was any part of that 6,000 barrels.

I suppose we have the contract on file. During the re-

cess I examined the books of Henry Coweil & Company

to see whether or not there was a contract with Percy «fe

Hamilton for the furnishing of cement for Wells, Fargo's

building, and I cannot find anj^ contract at all. I find no

contract at all with Percy for the furnishing of cement.

Witness identified the following receipt, which Avas in-

troduced in evidence and marked ''Plaintiff's Exhibit No.

2."
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Plaintiff's Exhibit No. 2.

uilice <'l r<r(V iV 1 i.iiiiilhMi, Aicliilccis. r>;52 .Nhirkct

street.

Xi>. i;Ui. Snii l-^nmciscd, .hilv S, 1S1)8.

('(nilicalc to \V<'lls, l-^ii-!i,(» »s;: Co.

This certities tliul tlic sum <»f three (liousaiid nine hun-

dred ;iiid live (hdlars (JihSfOOS) is dn<' lieni-.v Cowell cV Co.

I'oi- woik done as per terms of conlraet.

i\»r 110(1 bl)ls. T'orlland eemeiil de!i\('i-ed al Ex]>ress

Bldi;-., at $3.55 per bbl., this bein;^ the first ])ayi!ieiit on

(lermania cement. Total payment J^^;^0()5.00 on <Jei-mania

eement contract.

I'EKrV iJc HAMILTON,

Architects,

Jfeceived Ihe amount of the al)ove certihcale.

HENPvV (XJWELL .v^ co.,

Contractoi-.

W. 11. CEOlJilE.

(l*aid Jul. ](;. 1S!)S. Wells. I^ir-o cV: Co. Hank, Han

l'''rancise(>, ( 'al.)

(Wells, I''ai-,ii-o .V- (V>. Jas. S. Ituiinell, dul. 1*;, IS'.iS.

Cashici- Express. San I'rancisco.)

(A]>proved. (leo. 1-]. (Ji-ay, T. ^'. Ayer.)

I riaiiitilT's I^xliibits Xos. .'*, 4, and 5 aic i?i ilie same

foini. except the dates and amounts are differeut.)

(
;
lOOlvM lie W. j'lCIMA', a witness sworn for ilie plain-

liiV. leslilicd ;is (ollows:

• i'l" ;in archileci ;ind built llie luiildin- for \\'ells.

I'aiUo iV ('oiM|(any, located ai i he ((uuer «d' Second and
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Mis.siou streets, tliis city. I bought of Henry Cowell &
rompaiiy, in the name of the linn of whieh T was a mem-

ber, i\ hirge (inautity of cement, (;,0()0 barrels, of wliich

at tlie time I knew a hirge portion wonhl be wanted on

Wells, Fargo & Company's bnilding, and it was sent di-

rectly from Henry CowelFs to Wells, Fargo and Company

and billed to them. The ceiiKMit was in the first place

sold by them to nn>. bnt on my instructions they sent

nearly 3,000 barrels to Wells, Fargo & Company and

billed it to them. The cement used by Wells, Fargo &

Company was paid for directly by them to Cowell cS: Com-

pany.

On cross-examination the witness testified:

W^ith reference to the time that the contract was let

for the form of liocn-ing finally adopted in the Wells,

Fargo's bnilding, which was in the last part of December,

1897, it was several months afterward—four months at

least afterward—that I made this purchase of this n,000

barrels of cement from DaAis «S: Cowell. It must have

been as late, 1 think, as April, and possibly, ^lnj, 1898,

that I made that contract. I signed a written agreement

for (),000 barrcds of I'ortland cement, to be delivere^l on

my order at different times, and dealt with Mr. Ceorge,

here, in making tluit contract. }\\ talk and all the agree-

ment was made with Mr. C.eorge. llc^ thought they

would rather have a written agreement, Avhich T signed in

the name of r»ercy ^S: Hamilton. Mr. George asked for

tlie written agrec^uent. I gave ^!r. Baker general instruc-

tions to deliver cement to the building on the order of the

superintendent there, Mr. Ayer or Mr. Humphrey, both
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of wlioni n'])ros('i)t<(1 (li" (tuiirrs, un<l Ihc j^x-iieral iiistnic-

liiuis w({(> i«) deliver conient v/Ih nrvcr llioy cnil*"! for if.

Q. Wlio a(lvis<Ml you lo ;;ive this oivlcr to Mr. P>ak('r?

A. Colonol (J ray.

Q. Did Colouel (Uiyy sliow yon I lie letter, tli<' i>roi)-

osition made l)}-^ William Wolff & Company tliroui^ii .Mr.

Baker to Wells, T'argo & Company?

A. It is ver^' probable that he did, but I cannot re-

member positively whether he did or not. I know th<'

price, and that was all I cared about.

On redirect examination the witness testified:

My impressions are, then, and I am ({uite clear on that,

that I made this purchase before the formal demand was

made for any more cement and before there was a positive

refusal to furnish it, and before the 5,000 barrels had been

exhausted.

HENRY C. (JEOKGE, preyiously swora for ])hiintifp,

was recalled for the plaintiff and testified:

I want to correct a statement m.ade in reference to my

havin;^ the contract, mentioned by Mr. Percy. I caiinor

find the contract.

The Court then directed Mr. Percy and Mr. (Jeorjic to

look for the contract entered into by Mr. Percy, or Percy

»S: IlaniiltoTi. for the purchase of the 0,000 barrels.

The i>l:niil iff then rested.

('oiiiisel for ihe (lefendaul llien and ther(> in oimmi court

( ntercd its mo! ion foi- a nonsuit iin^l for a rule of ihe

ConiM lii-antini:, the same ;i,uainst sai<l plaintiff.

Ci) P.ecanse the conliact, as j>lead h\ Ihe idaintiff. is
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at variance with the toutraet proved, if they attempt to

prove the contract by this parol testimony.

(b) Because there is no evidence before the Court that

Messrs. William Wolf!" & Company have broken their

contract, which was to supply 5,000 barwds of cement at

12.56 per barrel.

(c) Because the evidence bcfor(> the (V)urt does not

sustain the cause of action set forth in the complaint.

Said motion of defendant was tlieu inid there by the

Court overruled and denied, and an exception was noted

for the defendant ;nid allowed by the Court. (Defend-

ant's Exception No. 1.)

Thereupon ALEX. T. YOCrELSAX(;. Esq., m^ b(dinlf

of the defendant, rna.de a!i o])enin!4- statement to the Court.

^lAirnX IU)ZE, a witness sworn on behalf of defend-

ant, testified:

I am employed by \yilliam W(dff i^ Company, and was

in their enn)loy in September, 1897. I recognize the let-

ter which you show me (Plaintiff's Exhibit No. 1). I de-

livered that letter to Colonel dray at his office in the old

Wells, Faroo's buildino- at or about September 4, 1897.

On cross-examination the witness testified:

1 am positive this was the letter, because I copied it,

and the stenographer enclosed it in a envelope and 1 took

it up immediately.

WILLIA:M A^'OLFF, sworn on behalf of defendant, tes-

tified:

I am the defendant in this action and am the plaintiff

in the other action pending on the same subject matter.
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I ;mi (he pci'son rcfciTcd to in iIm' Icltr!- (i-cfci-riii^' to

I'liiimin's lOxliibit Xo. 1) ;is iiiakiiiii tln' projtosilioii lo

Wells I'lir^io »Js: ('oiui>anv to riii-nisli tlu'iii ccrla'm (('iiH'iit.

i made tliis |»i'op(»sition throiij;!! .Mr. Ilakcr. I am in the

iini)ortinu and coinmissioii business at 32D .Market street.

At tlie time of this contract we were tlie local distributors

for Alseii's cement, which is manufactured in CJermanv

and i-omes hi'w by sailing vessel.

(,>. Are vou a contractor to furnish cement work oi-

are yon simjdy a seller of the mateiial, cement, itself?

A. \\'e are sellinj^- aj^ents for Portland c(^ment. About

the day this letter was written, .Mr. IJaker returned to

the office and informed me of the sale that he had made

lo ^y(dls, l'\argo & Company. The sale this letter speaks

of. \\']ien I was inforuKHl by Mr. Baker, I honored the

orders of Wells, I'ariio ».^ ('omi)any foi- the delivery of

cement up to 5,000 barrels.

(2. Did you set aside that amount of cement for them?

(I'lnintiff's counsel objected to this (juestion and stated

that it made no difference whatever so far as any issue

in the action ^\'as concerned. Connsel for defendant

stated the (|uestion was ])ro])er in this respect; ui>on tlie

iheoi'y Ilia I ihffe may be an ambiguity in the writing,

such an ambii^uity is dissipated by the ads (d' the |)arties

to liie ((Mitiacl. If this wiini'ss states thai n|»on the

siiiidni; (tf that aureem<'nl and the rejtort tln'icof lo him.

he immediately set aside, (tr i-eserved, ."">,(MHI barrels, that

is ;:n art doih' by him rii;ht at the very inception, ami it

is condnc! w iiieli wonld help ilieConrl lo understand tlu'

nil anini;- wliiih one of the parlies put upon the contract.)
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The COUKT.—Thou we would meet another difficulty.

In the first place, what constitutes a setting aside? The

setting aside would be the making of entry in his books

at most, and the entry would be substantially

—

Mr. BKOWN (Interrupting).—We might change the

words "setting aside'' to "reserved."

The COURT.—I will sustain the objection, to which

ruling of the Court defendant noted an exception, which

was then and there allowed by the Court. (Defendant's

Exception No. 5.)

(The witness then continued:) I saw Mr. (Iray with

reference to this contract about the middle of the month

of June, 1898, for a settlement for the payment of the

cement delivered, to wit: 885 barrels, the purchase price

of which amounts to .f2,6r)5.60. I called on Air. (Jray in

company with Mr. P.akei'. We asked for the payment

of the balance due on the cement supplied, and Mr. Gray

maintained that we had not fulfilled our contract. Upon

asking upon what grounds he based his assertion, he said

that he had purchased all the cement that wan reciuired

for the erection of the building. I referred to our letter,

our written agreement, and asked him, whether he did

not understand, that, according to that letter, we were

obliged to deliver no more than 5,000 barrels and he said

no, that was not his understanding. I said to him, that at

the utmost he could not claim more, according to the

commercial usage, that ten per cent of the amount stated

in the letter, 5.000 barrels.

The COURT.—Q. You mean ten per cent addHIonal?

A. "More or less," your Honor.
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(J. Thai "iiioiv or less" would b«' siilisru'd h\ (I'U jxt

fciif ? A. ^'<'S, sii'.

On t ross-cxaiiiiuaiinii, tlic witness tcstifii'd:

W'e (IccliiK'd lo (leli\('i- more than o^IMM) barrcds.

(rEOIi<iE W. I*1:K<'V. a witness already swoi-ii, was

recalled foi' the d(^f<Midaut and testified:

Wells. I'ai-oo »Vc Company's buildini; was completed at

the very last of the year, 189S, ready to be occupied in

January, IS'.IO. The last ])ayment of cement was in Xo-

venib(M', ISOS; the cement had been used sometime before

that—within a month or so

—

]>rior to his departure for

the east, Mr. Baker called upon me, and referred to the

contract, in my office.

(}. \\'hat did he say about this at that time to you?

(Counsel for plaiutifl' objected to the question on the

pounds of immateriality and irr(dev;5ncy. The Cou'-t

permitted the Avitness to testify, subject to the rij.vht of

counsel for plaintitf to move to have the answer striclceu

out.)

A. lie told nje he was lioin^ away to be u(»ne some

weeks: that he had caused the entire r..(M)0 barrels, that

we should reeuire at Vr(d1s, I'arL'o X:Comi>any"s buildinjn-,

lo be st(i]<Ml in the warehouse subject to our o]'dei-s. and

that it made no <1itT(i-ence about his not Ixin,^ here, the

orih rs would be lilled just the same.

.Mr. STTIiO.— I ask that (his be siricken out. It is the

same testimony that was soujzhi <<> be elicited fnun .Mr.

Wnliryisiei-day. anil youv Honor ruled that it was imma-

terial

.
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And thereupon, the Court granted the motion to strike

out the last answer of the witness, to which ruling de-

fendant then and there excepted, and such exception was

allowed by the Court. (Defendant's Exception Xo. 6.)

Witness Henry C. George thereupon returned and

introduced the following agreement, as requested, and

plaintiff thereupon introduced the said agreement en-

tered into between the firm of Percy & Hamilton, of

which the witness, Percy, was a member, and Henry

Cowell & Company. It is headed:

"Henry Cowell & Company, Santa Ci'uz,"' etc. "Lime

and Cements, 211-213 Drum Street. San Francisco, ^fay

21, 1898."

And the body of the letter reads:

"Messrs. Perc}^ & Hamilton,

Gentlemen: Referring to our conversation of this

morning, we now confirm the sale of 5,000 barrels of Ger-

mania Cement to you at |3.50, all to be taken within

ninety days. Terms, cash on delivery.

PERCY & HAMILTON,

Buyer.

HENRY COWELL & CO.,

\ Seller.

June 15, 1898. We hereby confirm the sale of an addi-

tional 1.000 barrels on same terms as before.

' PERCY & HAMILTON.

HENRY COWELL & CO."

Mr. EDMUND BAKER, a witness sworn for the de-

fendant, testified: I am a resident of this city and county
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iiiid I lie I'juilic ('(t;isl Auciit (»r (lie Alscii Porllaiitl Ccm-

«iit W'oiks, a( I liiiiiluiiu, ( Jcniiain , aii<l was .siuli am^ut

(•II oi- a,l»(iiil I lie L* It li (.lav (»(' S('[)1('1ii1m r, IslH, and liad Immmi

siicli a,L:('Ml lor alidiii four vcai's al llial liiiic 'riic Alscu

rorllaiid Ci'iiiciit Works arr in ( Jciinan.v and the t-ciiH'Ut

is l»i-ouy,'lii to Calironiia in sailinii \('ss(ds. 'i'lic hjcal

agoucv iicic Tor Hit* (cnicnl was \\'illiaiii W'tdIT vK: Co. 1

was (*nL;a.!i»Ml in stdiinj^ ('(incnl in (he State of Call lorn ia,

as well as in oIIkt ])ai-ts ol" the I'acilic Coast. I made

sales in San I-'raneisco, tlironj^li the business lionsc of

William Woltt ^: Compauv. 1 remember a transaction

had on behalf of William WoIlT «S: Company with ^^'ells,

{•''ar^o »S: Compauv. It was in the montli of Sej)tember,

ISDT, the 24th day, as I recall it. I called on Mr. Percy,

of the firm of Percy and Hamiltou, the aii liitects for tin*

new building foi- W^ells, Farj^o ^S: Company, and lold jiim

I was under the im])ression, or that 1 knew thai tliis

buildin,^- was to be erected and that a lar.ue (luanlily of

Portland cement would be usimI. He i(dd me yes. that

he was the artdiitect for th<' buildiiiLi. and that a (piantity

ol' Portland cemeiii would be nsed, and llial ilic pnrthase

world be made by ^^'(dls, Pai.uo ^: Company direct. 1

<e.lled (ill Mr. .bdiu ]. \'alentine, who i(dd me the (|nes-

lieii ('.' the jnirtdiase of cement was in the hands (d" Col.

(Iray. i -aw Colemd (Iray a! .'> o'( lock on Se]>teinb<i l2i,

ISDT, and in{!-(uluc('d inystdf lo him. I I old him then thai

1 In-ard they Vipdred some rorlland cement, lie said,

''^'es." I aslcd !;im !iow mm h Ihev W(»uld re<piire. He

said he would iMMpiire .'*>,(MHl bari(ds. bni ]>ossi!)ly they

nii.uhl i((piirf r>,(M)(l barrels. He Hi si said .>,()(M) barrtds.
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but then lie said thev miglit require allogetlier 5,000 bar-

rels. I gave liiiii my price on 5,000 barrels of Alsen's

Portland Cement, .f2.56 per barrel, which was very low

tlien. He asked iiie lo return to my office, or go and put

that proposition in vniting. 1 immediately returned to

the office of William Wolff & Company, where I had a

d( sk and where I made my headquarters and dictated to

the typewriter the ])roposition made to Colonel Gray, T

made the pntposition on the basis of 5,000 barrels, of

|2.5G on 5,000 barrels. That was the conversation I had

with Col. Gray. After writing that letter, I gave it to

the bo3" who copied tlie letter and enclosed it in the en-

velope, and the boy took it to ihv office of Wells, Fargo

& Company and delivered it by hand. The following day,

or the day following that, I called on Mr. Percy. Mr.

I*ercy had the letter that I had written to Col, Gray. It

was lying on his desk beside him. He told me that if I

wanted the order, Col. (rray had told him I should have

it. I said very well, that I would supply the cement, ac-

cording to the terms of my proposition. Prior to my go-

ing to Mr. Percy I had received no notification from

Wells, Fargo & Company that tliey were asking for bids,

or proposals, for the furnishing of cement. After writing

this letter, I did not see Col. Gray until the controversy

began. Col. (Jray did not tell me, after the delivery of the

letter, that my proposition was accepted. I did not see

him. I learned of the acceptance from Mr. Percy. My

transactions were all with Mr. Percy thereafter.

(}. What did you do after you were notified by Mr.

Percy that they had accepted your proposal?
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Mr. SCrUO. 1 (il>jt'(t oil lli4' uroiiiKl tluil il is iiicoiii-

pett'Ut, irrelcvaiil, aud iiiiuiaU'iial. '•What did vou do

with refi'it'ucc lo llic ((nitract,"' is io(( ln-ond. It is iiicrclv

l<'n(liii_i;- to briiiii out the fad thai 1 ohjcctcMl to.

.Ml'. \'(K;ELSA\(J.—That is cvideiirc <d" the fact, if

your Ihmoi- jWcasc. tliat the iindcrstandinLi <d' the iiicri at

the tiuH', months Ixdorc auy eontrovci'SY arose, wasdificr-

vu\ from what is now contendod for. Tliat would cor-

taiuly, in onr jud*>ment, be j^ood testimony as to Avbat

way intended by this contract. This is somethiug tliat

occurred at that particular time. It would show, as we

state, exactly what his understaudin.ii, was, and if it

sluuihl turn out that there was really n(» contract, the in-

ference wouUl remain tliat it was, as Ave have couuter-

i laiiued it here, that j^oods were furnished to these peo-

ple and used by th( m, for which they are bound to pay.

The ('OURT.— I do not think the testimony is relevant.

The liability of these parties must be adjusted upon the

contract. When that letter was written and delivered to

W(dls, I'aroo & Co., and Mr. Baker was informed by Mr.

Percy that his contract had been accepted the terms were

made and that was the end of the transaction, so far as

the liabilit}' of the parties was coikcrued.

Mr. BKOWN.—If 3'our Honor please, we aoree that the

contract is clear and free from all ambi.^uity. Tt S(>ems

tha.t this is thr« view that your ITonor tak( s of it now, but

we have to meet the other side's theory, and, judixinjj;

from the openinjj: stalemen.l o." Mr. Pillsbury, the theory

on thc-ii- side is that there may be some ambiy;uity. If
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there is uo aDibignily, yovv Kucx^r w<mi](1 inteijn'et it

without any reference to ollt^U!^;' circumstances, declara-

tions or facts, foi- (lie purpo.^e (if coustruin*;' the !p-^—st^o-o

of the instrinneut. I^sut here we must meet their theory

that ii-; advanced already, and, it seems to us, in view

(d' wliat your llouf'r has h^st said, that if, immediately

upon the vrviiing beiui>' delivered, this i;entleman, after

having been notified by the accent of the corporation in

cliarg-e of the work, the managing agent, the architect,

who lias control of it all, that his proposition was ac-

cepted, goes to his place and reserves the amount that is

set forth in that letter, that Avould tend to help the Court

to remove any ambiguity, if there is any.

The COUirr.—I think T can dispose of the coiitioversy

by a few questions.

In reply to question!-- i^ropounded by thie Court, iho

witness said:

I am the general agent of the Alsen Cement for the Pa-

cific Coast, whicli includes California, Oregon, Wasihing-

ton, and Utah. All the cement for this particular section

came through me. 1 ordered it and brought it by sailing

vessel. The ordering of the cement was a matter of an-

ticipation of several months—six months. As a rule, I

did not wait for a contract in order to send for any cem-

ent. 1 kept a supply coming as any other person would,

but at times it is very diftlcult to obtain it oAving to a lack

of cement in Europe. 1 endeavor to keep a supply of the

cement on hand in San Francisco, in roi-tland, and Los

Angeles and Seattle. That is, I have cement deposited

in warehouses there. I have not alwavs had that all the
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liiiK'. Wlicn vessels are obtainable, 1 endeavor lo keep a

stock at those various points. It is not alway.s possible to

do so.

•Mr. I>ii()\\'>>',—We desire to ii'ncw oui- question now.

The COlJirr.— 1 shall sustain the objection to the (]ues-

lion (this refers to llie <]uestion of 3[r. \\)oel.san<;) ••^^']lat

did you do after you \v<'re nolihed by >Fr. Percy tliai they

had aeeepted your proposition?" To this niliiii; of the

Court defendant then and there excepted, and such ex-

ception was allowed. (Defendant's Exception No. 7.
)

(The witness eontinuini* :) I left for the east on Decem-

ber 12th, I think.

(}. What took place at that time? Wliat did you say

to Mr. Percy, and what did he say to you?

A. I called on Mr. Percy, as I usually did, before leav-

ing town on iny eastern trips, and in this instance, to in-

form liim that I was holding the undelivered quantity of

the 5,000 barr<^ls for Wells, Farfio «?t Oomnnny, and he

said very well, that was all ri.iiht.

Mr. SUTKO.— 1 ask that that be stricken out on the

ground that it is irreb'vaut and immaterial.

The COnrr.— if the ])ur]nise of lliis is to ])rove t-li;H he

undeistood the contract (o pro\i<le for the delivery of

.',(100 bari'cis I hold thai il is irrclcvjiiit and iiimmtcrial.

.iiid I will strike it out.

And lo this moli(»ii of |iliiiiilirr lo strike out defendaul

objected, \\liei-eup(»n llic ( 'oint ordered such answer

stricken out, lo which ruling, of ihe ('ourt defendaul then
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and there accepted and this exception was allowed. (De-

fendant's Exception Xo. 8.)

(The witness continuing, testified:) At the time that I

called npon ^Iv. Gray he did not say anything to me about

jijaus or specifications for the building, nor did he show

nie Jiny. nor did T examine them.

Q. Did he tell you at that time, Mr. Baker, prior to

the writing of this letter that he wished you to furnish

at that price all of the cement that would be required for

the building regardless of the number of barrels?

A. Five thousand barrels, he asked me to furnish.

All I can say is that he requested me to give him a price

on this quantity. There was no conversation between us

as to the furnishing of an indefinite amount of cement.

After the meeting, which resulted in the writing of this

letter, I did not see him again, to have any business talk

with him, until the following year when the controversy

began, vrhen I called with Mr. Wolif with the architect's

certificate, dated July 27, 1898, requesting payment.

Defendant then introduced in evidence such architect's

certificate, and the same was marked Defendant's Ex-

hibit "A," and is in the following words: (Here insert De-

fendant's Exhibit ''X:')
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Defendant's Exhibit "A."

IMOKCV .K; HAMILTON,

Aicliih'cis, ilttliail r>uii(liiijj,, ~uV2 AhiiUcl Sii<m'|, 'r«*lc-

Itlidiic .Main .'(.loo.

San Francisco, (\il.. .Inly 27, IS!)S.

To U'clls, l"'aiii() \' <'<)., San l'i-ajicis« (», Cal.

This i.s to certit'y tnat W'm. WollT »!<; Co., liavc fniiiislifMl

anil (Icliverod ac the Express l^ldj;., corner of Sec(»n«i and

Missi(»n Sis., eij^lit hundred and eighty-five (885) Bbs, of

Alsen's Portland ("enient since the date of last payment.

All of which was in good condition and has been used

in the work.

PEIU^V .S: l!A:\IIT/r()X.

1 called with Mr. Wolff on Mr. (Jray with that certiti-

caie for the purpose of iv(|uesting i»aynieni foi- ihe last

lot of cement. We had several times sent rei)resentatives

of William \\'olff ».V; Company to collect this mon;'y. lull

had l.'cen unable to cfdlect it, and we called on (\)1. Cray

v.ltli Ihe certificate, and Col. Cray i<'fnseJ to jiay the bill,

(daiming that more cement was dne him and he would

liohl this mom^v on that account. 1 ne\i saw Col. Cn-ay.

in r(d'erence to this conlract, ;; I'-w \\t'( ks latej-, in .V.ii-

gust. I think the last i-onveisal ion i spoke of was the

latter pai'l of July. \'es, the certiticale is dated dnly

:17\\\. 1 saw him next, after the aii-i\al of the sliij) "I'ani-

jja," whiidi e;ime In on ihe !iii of Angusi. someiiiiie while

that vessel was disiharging. I slionld say, sometime

abont the ndddle (d' .\n;jnsi. On thr -raiiipa" was ihe
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lirst cc'iueut that had arrived since April of that year,

1898. I had no arrival of cement in April. On the 15th

of August, after the arrival of the ship "Pampa," I called

on ^Ir. Gray and told him that I had an arrival of Alsen's

(Vment and that 1 would give him 500 barrels at the

same rate as the 5,000 barrels I had supplied; that, al-

1 iiough 1 did not feel that 1 wais called upon to do so, at

the same time rather than have any controversy at all

with him, I would let him have 500 barrels. I stated to

him that I had been advised by my attorney to do so. I

remember when Mr. Ayer, an agent of Wells, Fargo &
Company, called at the office and asked for an order for

the 500 barrels of cement. I was present. A clerk of

William Wolff & Company came into my office and told

me a gentleman from Wells, Fargo & Company was there

for an order for 500 barrels of cement; 385 barrels only

were necessary to complete the 500 barrels. I tcdd 3Ir.

Ayer that all I had, or all William Wolff & Company had,

v/ere 3S5 barrels to complete his order and that was all

we could give him; that we had no more cement and

could give him no more. This was the 19th or 20th of

:\Iay, 1897.

On cross-examination, the witness testified:

At the time of which we are speaking, William Wolff

& Company were the California agents for Alsen's Port-

land Cement. It is necessary, in the course of my busi-

ness, for me to find out by looking through the building

papers—to discover what buildings are in progress of

erection, or about to be erected, and to watch these build-

ing operations and to find who the architects are.
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iy ^'(»n went l(t Mr. IN rev just the swiiic .-is you would

ill the lirsl ilisl;UI<-<' IliUC '.miiic to Wells, I";ii-;m> \- Colil-

l>;iiiy. ill iiiiswi'i- lo a pinjiosal, (Ii<l ynii no! iliat is, to

pill ill a hid for t lie i-ciiicnl on t lial biiihliiiL:?

A. I did IK'I rccii\<' any iiol ilica! i(»ii.

(). I say, il was jusl I lie same sort of [M-ojiuvil ioii.

\'n\i went In Mr. I'clcy to liud olll il' yoll rollld lint ,m't a

l.i.l?

A. .\s .Ml'. I'ciry was aKliitcci Coi- lli;- linildiiii:, I

Weill to find out fi-oiii liiiii what (|uantity would he re-

(luiriMl. aud wlieu it would be i'e(|uired.

<i. \i)U went there to find out if you could uot iiiak«* a

bid for the building-. Is that not the fact?

A. Vt's, sir, I did.

<^ I'or the ceuKMit? A. Ves, sir.

(^ And it is just the sarae as if you had receiv('<l a

])roj)()sal from Wells, Far.uo *.S: Coiiipniiy, and had-Lioue to

\\'(dls, {'arjio 4S: (\)Ui])auy and made a bid?

A. Yes, sir.

.Mr. \'()(JELSAN(J.— \V(' object.

Tile COUirr.— 1 sustain the object ion.

y\v. SUTKO.—Tln^y ask( <1 him about lii^ u,oin,u to Mr.

Percy, and I think this is ])roi)('r cros^-examinat i<i;i (»f his

slalenicnl thai .Mr. IN-rcy told him to uo to Wells, l-'ari'd

iV: ('omi»aiiy. I am sayini: thai if he had r. ceixed a jn-o-

piisal. he would ha\'e none to \\CDs, l'aii:o iV ('oiiijiaiiy in

I he lirsl instance.

The COI'L'T. If that is all you mean, t hat isallri"ht,

That is not verv material one wav or the oiher.



]]V'//n, Fiirijo tf- Co. (a Corpom! inn). 61

Mr. VOGELSAN(J.— 1 eanuot .see how he can (ell

whether under diirereut eircuiuytauees he might have

done something else.

The COUKT.— Well, it is in.

(The witness continuing, testitied:)

Colonel (.Tray said at first 3,000 barrels would be re-

quired for the building; tJiat he might possibly want

more, and specified from three to five thousand barrels.

At first he said 3,000, and afterwards he said he might

require an amount that would equal 5,000. Colonel (Iray

told me they would need 5,000 bari^els and did not say

anything to me with reference to the floors of tlie build-

ing. He did not tell me that the material foi- tl!<> tloorshad

not been decided upon. He did not mention to me that

they might even use terra cotta or cinder concrete. I

have no recollection of anything of the kind. He said

nothing of the kind, at all.

Q. May he have said it?

A. I think not, .sir, becau.se we had very fev»' minutes

of conversation and I doubt very much if he had time to

sa^' it. When Mr. Ayer called on me on tlu^ 20th of 3Iay,

1897, he asked me to deliver 500 barrels of cement to

Wells, Fargo «S: ('om])any. I refused to deliver 500 bar-

rels. I r; fused to deliver 115 barrels but not 500 barrels,

because I had 385 barrels. I refused to deliver thr full

quantity of 500 barrels. V>'hen I first went to .Mr. Perry,

he did nmke a suggestion to me as to about how much

cement Avould be required in that building; he said about

3,000 barrels. It was in August, 1898, at the time that I
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\\('iit l<> sec Cul. <ii:i,>', llial 1 imij ilic luhirc of ((Miiisfl

tli:i( I could (IcliviM- ."(Ml barri'ls inoiw .

.Mr. VO(lELSAN(J.— (J. An.; Iluil was the lirst liiu!'

f^iiKf April dial voii lind aiiv ceiiiciit?

Mr. SITTKC— I object to that (jiK'sli..!!.

The COUlvT.—The Court has a suspiejon fioHi what

had already been brought out that tliey had no eenient

before August.

:\rr. SFTIJO.—He testified that hv went {o Colonel

(iray under the advice of counsel.

The COURT.

—

li is always a mistake to go upon the the-

ory that the Court Avill be guided by the technical rules

applying to the subject matter. Substantial justice is

what tlie Court must determine, without regard t<; these

technical matters,

yiv. SUTRO.—That is all, your ITonor, e.Kcept there is

one other matter to which I would like to refer, and that

is this: Mr. AA'olff, in the answer which he has corrected,

said, after the i)ortion corrected: '•! said to him that at

the utmost he could not claim more, according to the ci>m-

mercial usai^e, tlian ten ])er cent of the am<»unt slati d in

the letter, 5,000 barrels." If that is to be construed as in

any way a statement of custom, I would like l<» j.nt in re-

buttal lestimony.

The ('ori.'T. The Conn \\'\\\ nol iji-ikmcI upon that

1 Ik (try.

.Mr. SCTKC. -\'<M'y well. TIkm! that is the case.

The toi-egoin^ conslihHes all the leslimony fakeii. all
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the aumissious of fiut iiiadt^ ami the whole evidence upon

the trial of the abovt'-entitled eanse.

The cause was tliereupon argued by the re.spective par-

ties counsel and Ksubmitted to the Court; whereupon the

Court rendered jud^^Jiieii!^ in favor of the plaintiff for the

sum of six hundred and ten and 40-100 dollars (.f01 0.40)

and costs of suit, and ordered finfliiiirs in accordance

therewith.

Theix^upon the followim^ findings of fact ainl decisiisns

were duly signed and filed:

fii fJir Circiiii Coi'ii of fJir I'liifcd HIalcs, NiiilJi Oirriiii, and

iSnrlhcrii Di'Ur.icf of ('ullffniiki.

^VELLt^, FxVlKUJ «:^ COMPANY (a Cor- \

poration),

Plaintiff,
No. 12,711.

vs.

^V1LLIA3^ WOI.FF.

Defendant.

Decision,

This cause came on regularly for trial on the IStli, 14t]i,

and 15th days of November, 1900, before the Court sitting

without a. jiiiy, a jury liaviug been expressly waived by

written stipulation of the ])arl;i(=s duly signed and filed,

Mr. E. S. Pillsbury and Mr. Alfred Sutro appearing for the

plaintiff and ^Ir. Alex. T. Vogelsang and Mr. I. I. Brown

appearingfor the defendant. Evidence, both oral and doc-

umentary, was introduced, and certain admissions of fact
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wrvi' iii;h1(>, l>y and on l/cliall of (he r( spccl ivc parlies,

and llicrcMpon llic cansc was snbmil led (o llicOmi-t for

its decision, and now llio ( 'onit hiin;; iiilly advisod in Die

j»r('niis(s, and afhi- lia\in- ftilly ronsidci-.d the said evi-

dence and llie said admissions, makes the lollouino find-

ings of fact and conclusions of law. lo wit:

FlISDINGS OF FACT.

I.

()u or ab)nl the 24tli day of September, 181)7, the de-

t'endaiil, at the eity and couutj of 8au Franeiseo, State

of California, contracted to sell to the i)lain{in" as mncli.

Alsen's Cerman Portland Cement as the plaintiff should

require for use in tlie construction of a bnildinji- -.vhich

the plaintiff was at that time about to erect in the said

city and cctunty of San Francisco, at the rate of .^2.5(i per

barrel. The amount of cement so contracted to be sold

was not restricted ro any particular number of bai-i-els.

It is not true that at said tin)e the deH ndani and the

plaintiff contract<'d foi- the sale of live thousand (,~>,000)

barrels of sai<l cement delivered at the buildinu' site of

said buildinj:: in the said city and county of San I'rancisi-o

for the |»ric<' (d' two and ."iJMOO dollars (.*2.5()) per barrel.

It is not true that the defendant on his part jteiformeil

all of the terms and conditions o!" the contract \vhicli the

Court finds was made with the jdaintilT for the sale of

;
'.i 1 cement.
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II.

The plaintiff vras required aud was compelled to use'

seven thousand nine hundred and twenty-five (7,925) bar-

rels of cement in the construction of said building.

III.

The defendant delivered to the plaintiff, for use in the

construction of said buildino, at the site of said building,

five thousand barrels of Alseu's (lerman Portland Cem-

ent at f2.56 per barrel. The plaintiff' required and was:

compelled to use in the construction of said building,

2,925 barrels of cement in addition to the said 5,000 bar-

rels delivered to it by the defendant. The plaintiff re-

(|uested the defendant to deliver to it the cement which it

was so required and compelled to use in excess of said

5,000 barrels, at the said rate of |2.5fi per barrel, for use

in the construction of said building-, pursuant to the

terms of said contract, but the defendant wholly failed,

neglected, and refused to deliver to the plaintiff any more

than the said 5,000 barrels under said contract.

IV.

By reason of the failure, neglect, and refusal of the de-

fendant to furnish or deliver said 2,925 barrels of cement

to the plaintiff', the plaiutiif has been damaged in the sum

of |2,8T(), without interest.

V.

With respect to the issues made by the allegations of

the first counterclaim set w\) in the answer of the defend-

ant, the Court finds that the allegatiouis of paragraphs I,
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11. Mini 111 iIu'I-coi arc true. It is iioi ii'tic that ou t lu*

iMlli (lay of ScplcnilMT, 1S!)7, llic plaiiUin" roiitractcd to

inir«lias(' of the dcfciidaiit. and llic defendant contracted

to sell h) (lie jdaiiilirr, al llic rale of i wo and od-lOO dol-

lars (.1i!2.r)(*)) pel- barrel, a( the site of the said Imildinj;- of

(he jdaiidilT in the said city and connly of San I'l-anciseo,

fivi- tlionsand (5,000) barrels of Alsen's German I'ortland

Cement, bnl in this behalf the Oonrt finds the facts to be

as in lindin.u- I hereof stated. It is trne that ]>nrsnant to

the terms of the contract in findinu T hereof stated to

have been made between the ])]aintin' an<l tlie «lefendant,

bnt not otherwise, the defendant sold and deiiverod and

the plaintiff purchased five thousand (5,000) barrels of

said cement at tlie rate of two ami 5()-100 dollars (Jji>2.5())

IK^r baiTel, and the plaiutitf before the commencement of

this action became indebted to the defendant therefor in

the sum of |12,800 in United tStates i><»h1 coin. Of said

sum of Jfl2,800, no part has been paid saving and exce;>t-

in-i the sum (d" .S10,5:U. 10 on a.rconnl thereof, and there

is due and |)ayable lo (Ici'endani from the p'uiinlii'f for

said c( nient so sold and delivered the sum of Jjt»2,2()5.00,

wlthoui i!il crest.

y\.

With respcci io the issues made by llie iillciiat ions (d"

I he second ceii ntendaini set uj* i!i ihe auswci- of ilie de-

fendant, (he (*<)U!-| iinds ilnl ihe phiinlifr is ind(d)((Nl to

the defeiidanl in llie sum of .'i52,2()5.(iO. as in tindinu \'

hereof slated, foi- SS5 barrels of .Mseu's (iei-man r«a-(-

land Cemeni sold and (leli\{'re<| b\ llie dcfeudiuit to the
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plaiutifP, and being a part of tli<^ 5,000 barrels in findings

III and V hereof stated to have been sold and delivered

by the defendant to the plaintiff.

And from the foregoing- facts the Court ^nda the fol-

lowing

CONCLUSIONS OF LAW.

That plaintiff is entitled to jiulgment against the de-

fendant for the sum of |2,87G, less the sum of P,2G5.G0,

that is to sav, the plaintiff is entitled to judgment against

the defendant for the sum of |610.40 and for its costs.

San Francisco, November 20th, 1900.

WM. AA'. MOIIKOW,

Judge.

And in due time, defendant reserved his exceptions

separately to finding 1, finding 3, finding 4, finding 5, and

the conclusion of law in such findings and decision con-

tained, and each and all of such exceptions were then

and there allowed by the Court. (Defendant's Exception

No. 9.)

And now in the furtherance of justice and that right

may be done, defendant presents the foregoing as liiis bill

of exceptions in this case and also as his statemeiit of the

evidence, and prays that the same may be settled and al-

lowed and signed and certified by the Judge, as provided

by Iaw\

VOGELSANG & BROVS' N,

Attorneys for Defendant.



r>8 William W'ollJ vs.

IMaiiiMlT's |H(»|Mis((l mikI mIIowciI aiiiciKliiiciits having

lu'cii «'Ii^i-(»ss(mI ill (lie Idrc-'oiii^ l)ill dC (•xi-c'ptioii>> and

stah'iiiciil (>r I lie cvidciKc :

It is licrcliy si ijnilalctl that the same is coi-rcct, and

that it niav Itc allowed Uy the -ludgc, as coircct.

Dated April Kith, I'.lOl.

E. S. I'lLl.SRrUV,

ALFIiEl) SUTItO,

Attorncvs lor IMaintilT.

The foi-egoiuj; bill of excepti(»iis and statement of the

e\'idence having embodied phiintirfs |»i-oi»ose<i and al-

h»wed amendment!^, and Ihi' same Iji'inii correct, I (b»

liereiby aHow tlie same as the eiisj;Tossed bill of exceptions

;ind statennnit (d" the evidence in the above-entit le<l canse.

Dated this ITth dav id" Ajnil, 1!»(H.

\\.M. W. .MOKKOW,

•Indue.

[lOndei-sed]: lulled Api-il 17. 1!)(»1. ^^onthavd HofTman,

Cleik. r.v W. r,. r.eai/.Iey, Depnty (Meik.
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/;/ ilie CirciiU Couii nf the United States, Norllivni District

of Califoritia, Ninth Circuit.

WELLS, FARGO & COMPANY (a Cor-

poration),

Plaintiff,

vs.

WILLIAM WOLFF,
Defendant.

Petition of Defendant for an Order Allowing a Writ of Error.

William Wolff, the defendant in the above-entitled ac-

tion, being aggrieved by tlie decision of the Conrt and the

judgment entered in said action on the 20th day of No-

vember, 1900, in ])nrsua.nce of said decision, whereby it

was adjudged that the plaintiff do have and recover the

su]n of six hundred and ten and iO-100 dollars (|610.40)

damages and his costs in sai<l action, comes now by

Messrs. Vogelsang & Brown, his attorneys, and petitions

said Court for an order allowing said defendant to prose-

cute a writ of error to the United States Circuit Court of

Appeals for the Ninth Circuit, on the ground set forth in

the assignment of errors annexed hereto; and also for an

order fixing tlie amount of security, which said defendant

shall give upon said writ of error, and directing that

upon the giving of such security', further proceedings be



70 Willia)!! Wolff r.t.

stayed inilil I lie d('(<'riiiiii;jtiuii (»f sjiid writ of ci-ioi- by

said !'iiil('<l t>tal«'S Ciicuit Court nf Aitjtcals.

And yoin- pet it ioiicr will ever pray.

VOGELSANd iV- lUUJW X,

Atloruevs lor Dofendaut. .

Ill llic r II tied Sidles Circiiil ('our I of Ajiji<<ils for I lie \iiilh

Circuit.

WILLIAM WOLFF,
Plaintiff in Error,

vs.

AVELLS, FARGO & COMPANY (a Cor-

poration),

Defendant in l<]rror.

Assignment of Errors.

Now comes William Wolff, the ])laintiff in error herein,

by Messrs. Vo<ielsanu' v't TJrown, his attorneys, and speci-

fies the followini;- as the eri-ors n])()n which he will i<'ly

and will ur^e upon his writ of error in the abov('-( iit il]<'d

cans<\

T.

Thar the Tnilcd States Ciicnit Couit f<ir the Xoriliein

District <d" California crrcMl in oveifulinii- the objection

of conns<d foi- i»!ainliff in <'n(»r to llic follnwinu' question

asl.:e«l of the witness, (Jeorue E. (5ray:

"(J. Slate wlial your conveisalion was with Mi-.

Ilaker." .\nd in .Mlniitiinu in e\ idence the answer of

witness in sub.^t ance: "'riie (|Uestion Mr. I'aker desired
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was, that I would (lofiiie accurately, some number of bar-

rels of cement that we would want. I told him I wanted

his proposition for the cement for that building, and I

could not give him a positive (juantity; that the architect

said that under certain conditions, he would require

about live thousand (5,000) barrels. That is what 1 told

Mr. Baker; that if certain other conditions existed, it

would take a .^real <leal more. On that statement to Mr.

Baker, he left my oitice and went back to the office on

Market street, ;is he said, and came back to me again

with a written proposition which is embodied in this let-

ter, which I recognize, and that letter was received."

II.

That the said Circuit Court erred in overruling the ob-

jection of counsel for i)laintiff in error to the following-

question asked of the witness, (leorge E. Ora}^:

"Q. Before offering that, Colonel Gray, T will ask you,

what, if anything, you told Mr. Baker, preliminarily, you

contemplated doing with reference to a building, and why

you were getting these bids?"

And in admitting in evidence the answer of witness in

substance: "I told Mr. Baker my object was to get cem-

ent for the building, the total amount of cement we re-

quired."

III.

That the said Court erred in overruling and denying,

the motion made by counsel for the plaintiff in eiTor,

after the introduction in evidence "Plaintiff's Exhibit No.

1," to strike out the conversations between the witness,
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(!(«»i-n<> ]]. (liny. Mild I'Miimiid nnkcr, |iiiui- lo ihc s;ii(]

U'ftci', U|i(iii ilic lolldwin^ ^iroMuds:

(;i) TliJit tlic said writing-, ((, wit, "IMjiiiii ill's Exhibit

\(>. 1/' is (dear iuid iiiiaiiiliimious and sjicaks for ils(df.

(b) All jiiioi- ii('i;uiiali<>iis and conversations iimst be

dcciiM'd to be nicr^fd in tli<' said writinu.

(«•) Tile i>ai-ol Icstiniony (iricicd and in cn idriicc iiiodi-

fies the changes the said wiilin^ and ai;i'<'('ni('nt.

Tlu' (bjcH'tionable ])art of said (•onvcrsafions is in sub-

stanc(% the answers set foitli in assi^nnieuts II and III.

IV.

Tlie said Court erred in oveiriilinfc and denyinii tlie mo-

tion of counsel for plaintiff in error for a nonsuit made

at the point during the trial of said cause, wlieii counsel

for defendant in erri)r announcc^l for the defendant in

error, a rest as to all its evidence.

V.

That the said Court erred in i-cfusinu- to permit the wit-

ness, ^^'illiam W'oll'l,, to alls^^( ! tlie followinu (luestions,

asked by counsid for plaint ill" in error:

"(}. Did you set aside tliat aiiiount of cement for them,

or did you reserve that am<iunt of c<'iiient for lliem?"

And in not permittini;- the witness to answer that he

r«serv(Ml five tlutusand (.""),(>()()) bariTls.

VI.

That the said Court eired in ;:raiitinu- the motion made

by c<iinis(d for dcieiidanl in error io si like oui tli<' f(dlow-

iiiL- answer of witness, (leoi-iie \\'. I'ercv:
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"A. He told me lie was going away to be gone some

weeks; that he had caused the entire five thousand (5,000)

barrels that we should require at the Wells, Fargo &

Company's building, to be stored in the warehouse, sub-

ject io our orders."

VII.

That the said Court erred in refusing to permit the wit-

ness, Edmund Baker, to answer the following question

asked hj counsel for plaintiff in error:

''A. What did you do after you were notified by INIr.

Percy that they had accepted your proposal?"

And in not permitting the witness to answer that he

immediately reserved five thousand (5,000) barrels.

VIII.

That the said Court erred in granting the moti(^n of

counsel for defendant in error to strike out the following

answer of the witness, Edmund Baker:

"A. I called on Mr. Percy, as I usually did before leav-

ing town on my eastern trips and in this instance, and in-

formed him that I was holding the undelivered quantity

of 5,000 barrels for Wells, I'argo & Company, and be said,

very well, that was all right."

IX.

That the said Court erred in finding that on or about

the 24th day of September, 1897, the defendant, at the

city and county of San Francisco, State of California,

<ontracted to sell to the plaintiff as much of Alsen's Ger-

man Portland Cement as the plaintiff should require for

use in the construction of a building which the plaintiff



74 W'lllluiH Wulff r.s.

WMsal lli;il I iiiic alxiul lo cicci in said til v and coiiiilv of

Saa l''rjiiicisc(», at i he la Ir ul' I wo mid ."((»- Kli) dollars (S2.r)»l|

per hari'cl. bcransc llicic is im cNidciicc In jiislify llic

same.

X.

Thai llu'said ("oiiia cimmI in liiidini; llial Mm- aiuonnt of

ccnicnl, so roulraclcd (o be sold, was iiol icstiirlcd lo

any paiticular nnnibci- oi bands, bcrausc llicic is no

evidence h» jnstily tbo same.

XI.

That the said Coni-t cii-cmI in tindin.; ih:'.t it is not tiin^

that at said time the defcnibuit and the jdainiilT con-

ti-a(-t<Hl for tile sale of 5,000 ]>an-(ds of >aid cenn-nt (hdiv-

ered al the bnildin.L;- site of sr.id iiuildinjj,- in said city and

county (d' San I-'rancisco Uir ilic price of two and otMOO

dollars (f2.5G) per barrel, because there is no <'vidence to

justify the same.

XII.

That the said Court erred in tiinliuLi that it is not true

that the defendant on his j)arl pei-fornied all of ilic lenns

ami conditions of the contract, whiidi the Court tinds was

made with the i)laintilf, for the sale of saitl cement: be-

cause there is no evidence to justify I he same; on 1 he con-

trary, the evidence proves without contlict. that the said

defendant, on his part, perfornuHJ all of the terms and

conditions of tlie contract which was made with the

idaintiff for the sale of said cement.
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XIII.

That the said Court erred in finding- that on or abont

llh- 24th day of September, 1897, the defendant at the

city and county of San Francisco, State of California,

contracted to sell to the plaintiff as much Alsen's German

Portland Cement as the plaintiff should require for use

in the construction of a building which the plaintiff was

at that time about to erect in the said city and county

of San Ftancisco, at the rate of |2.56 per barrel. The

amount of cement so contracted to be sold was not re-

stricted to any particular number of barrels. It is not

true that at said time the defendant and the plaintiff con-

tracted for the sale of five thousand (5,000) barrels of

said cement delivered at the building site of said build-

ing in the said city and count}' of San Francisco for the

price of two and 50-100 dollars (|2.50) per barrel. It is

not true that the defendant on his part performed all

of the terms and conditions of the contract which the

Court finds was made with the plaintiff for the sale of

said cement, because there is no evidence to justify the

same.

XIV.

The Court erred in finding tliat the plaintiff requested

tlie defendant to deliver to it the cement which it was

so required and compelled to use in excess of said five

thousand (5,000) barrels at the said rate of two and 56-

100 dollars (|2.50) per barrel for use in the construction

of s?id building, pursruant to the terms of said contract,

but defendant wholly failed, neglected, and refused to
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(l('Iiv<'r \<) I lie iil;niitirr nny more liiaii llii' said ."»,()(»() I'mi--

rcls iiinlcr said cuiil i;ic|, because IIm'ic is no ('sidenco to

jiisl il'v I Ik' same.

XV.

That tlie sai<l Court ei-red in tlie tiiidiiiji- set forth as

]iaia^ia|)h three (.{) of th<' tiiidiiius <d' I'aci herein, on the

ground I hat 1 heic is no evi(h'nce lo jnst ifv t he same.

XVI.

'I'hat the said Conit <'ired in lindinu thai by reason (d'

the I'ailnre, nej;lect, ami refusal (d' the d<d'endant to fur-

nish or (hdiver said 2,!)2r) l)ari'(ds of cement to the plain-

tiff, the i»laintiff has been damaged in the sum of two

tli*tusand eiuht hundrt d and swent y-six dollars (!!f2,S7(J)

without interest because there is no evidence to justify

I he same.

XVII.

That the said Court erred in lindinLi thai it is not true

on the null (biy (d' Septenil>er. ISDT, idainiilT contracte<l

lo purihase of the (h-fendanl, and liu- defendani con-

tracted lo sell to the i)IainiilT at I he rale of two and

r)ti-JUO dollars (."i^L*.."")!;) i)er ban-el, al the site (d' the said

building' of the jdainliff in said city ami »-ounly of San

I'lMUcisco, ."), (1(1(1 baricds of Alsen's (leriuan iNiilland ( 'e-

iiient, on the lii-cMind ihal there is no e\ ideiice It! justify

I he same.
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XVIII.

That thv said Court erred in it8 coiirlu.siuu of law that

the plaiiititt" is entitled to jiKlj^iiient aj^aiust the (U'feiid-

aiit for the sum of two thousaiul eij^ht hundred and sev-

enty-six (|2.S7(>) dollars, less tln^ sum of two thousand

two hundred nd sixty-five and (iO-lOO dollars (|2,2(J5.G0),

that is to say, the plaintilT is entitled to judgment aj>-ainst

(he defendant for the sum of six hundred and ten and

40-100 dollars (|.() 10.40), and for its costs.

XIX.

That tlie said Court (M'red in its conelusion of law that

]»laintifr is entitled to judgment against defendant for

tlie sum of six hundred and ten and 40-100 (h)llars

(|(>10.40).

^TXIELSANG & BROAVN,

Attorneys for riaintilf in Error and Defendant.

[Endorsed]: Keeeipt of a copy of the within petition

for writ of error and aissignment of error and due service

of the same is liereby admitted December 20th, 1900.

E. S. PILLSBUKY,

ALFRED SUTKO,

Attorneys for Plaintiff and Defendant in Error.

Filed December 21, 1900. Southard Hoffman, Clerk.

By W. B. Beaizley, Deputy Clerk.
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At a statod Ici'in, Iw \\it, tlic Xovcinln-i- Icjiii. A. I). 1000,

of tlic Circuit roni'i of the United Stales of Amorica,

of llic Xinlli Judicial Circuit, m Jind for the North-

ern District of California, held at tlu* courtroom in

tile eitv and county of ^an Francisco, on I'''ri<la.v, tlie

21st day of December in the year of our Lord one

thousand nine hundred. Present: The IIonoi'al)le

WILLIAM \V. .MORKOW, Circuit Judoe.

WELL8, FAIUK) aiul (X^MPAXY (a

Corporation),
>No. 12,71!.

vs.

WILLIAM WOLFF.

Order Allowing Writ of Error and Fixincj Amount of Bond,

Upon motion of L I. Brown, Esq., attorney for defend-

ant, and on consideration of a petition of said dtfciid-

ant for an order allowinu a writ of error to have the

jnd^iuient of this Court hei-ein r(^vie\A('d hy tlic Cuited

Stat( s Circuit CouiM of .\]>]fealis for t'lu' Xinth Circuit,

e.ud of an assi^nnient of err«)i's tiled hei-eiu this day. it

is oj-dered that said (h'feudant he, and hereby is, allowed

to prosecute a writ of eri-or to have the judj^ineni of (his

Court herein rc\i(W(^'l by the Cnited States Circuit Court

of A]»]H'als foi- the Xinth CiTcuit, and it is ordered that

the amount of the bond i(> be ;j;iven by said defendant

njion said writ of cri'or (supei'sedeas and for costs) be. and

hereby is, li.xed at the sum of .^l,r)00.
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lu the Circuit Court of the Uuiivd IStatcs, Ninth Cin-uii,

Northern District of California.

WELLS, Fi^RGO AND COMPANY (a

Corporation),

vs.

^A'ILLL\M WOLFF,

Plaintiff,
,

' No. 12,711.

Defendant. ./

Bond on Writ of Error.

Know all men by these presents, that we, William

Wolff, as principal, and R. H. Swajne and J. G. Hoyt, as

snreties are held and firmly bonnd unto W^lls, Fargo

and Company (a. corporation) i)i the full and just sum of

fifteen hundred (*1500) dollars, to be paid to the said

Wells, r^argo and Company (a corporation), their attor-

neys, executors, administrators or assignis; to which pay-

ment well and truly to be made, we bind ourselves, our

heirs, executors, and administrators, jointly and sever-

ally, by these presents. Sealed with our seals and dated

this 22d day of December, in the year of our Lord one

thousand nine hundred.

Whereas, lately at a session of the Circuit Court of

the United States, for the Northein District of California,

in a suit depending in said Court, between said W>lls,
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l';n_U<> .111(1 ('»<iii]);iii\. jis jthiiiitilT and said W'illiaiii W'olfl"

as (Icrciidaiil. a jiidiiiuciil was rendered a^uaiiisl the said

defeiidaiil, and the said William WolIT, iiavinu elitained

Irdiii said Coiu-l a wi-it (d" erini- to i-eveise the iiid«;!iieiit

ill the aloi-esaid raiise. and a citatiiMi directiNJ to the said

Wells, l'arn(( and Coiiipauy (a corpoi-atioii) is about to

be issued, citing- and admonishing it to be and apitear

at ;i Tniled States (Mrcnil Court of Ai)]M'als foi- tlie Ninth

("irtiiit, to be hohleu at San I'l'amisco, in the State of

California, on the l!)th day of January next:

Now, the condition of the above obli.iiation is sucli,

that if the said William \\ollT shall prosecute said writ

of error to effect, and sliall answer all damages and costs

that sliall be awarded against him if he fail to make his

])lea good, then the above obligation to be void; else to

remain in fidl force and \-irtue.

AVILLIAM WOLFF. [Sc^al]

K. H. SWAYNE. [Seal]

J. i\. IIOYT. [Seal]

Si«;neil an<l. sealed in I lie |>r'es(Mice of

:

W. r,. IIFAIZLF^'.
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United States of America,

Northern District of California,

City and County of San Francisco.

> ss.

R. H. Swayne and J. G. Hoyt, being duly sworn, each

for himself, deposes and says that he is a househiolder in

said District, and is worth the sum of fifteen hundred dol-

lars, exclusive of property exempt from execution, and

over and above all debts and liabilities.

R. H. BWAYNE.

J. C. HOYT.

Subscribed and sworn to before me this 22d day of De-

cember, A. D. 1900.

[Seal] W. B. BEAIZLEY,

Deputy Clerk United States Circuit Court, Northern Dis-

trict of California.

[Endorsed] : Form of bond and sufficiency of securities

approved.

WILLIAJil W. MORROW,

Judge.

Filed December 22, 1900. Southard Hoffman, Clerk.

By W. B. Beaizley, Deputy Clerk.
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/// l/ic Circuit Cinnl oj l/ir I iiilr<l Shih.s, Miil/i ('irciiil,

Noii/ivni iJislficI oj < 'alifdniid.

WELLS, FAUao AM) COMPxVNY (a

Corporaiioiii,

Plaiutiff,
.\(). i2,7n.

vs.

WILLIAM \\()LFF,

I)ef<MMl;nit.

Certificrte to Record on Writ of Error.

T, Soulhard llolTiuaii, Clerk of the (Mrciiit ('oiirl of the

T'liilod Slates, of the Xiiilli .ludicial Circiiil, in and for

the Xortlu'rii District of California, do Iicrcby certify tlie

fore^oiji^ \\rilt<'n ])ag('S, nuiiibered fr(»in 1 to (IS, iiKln-

sive, to be a full, true, and correct co|'y "' ' ''<' i'<''or<l

and of I he proceediniis in the abo\-e and tlieicin entitled

cause, as llic same remains of record and on tile in llie

oltice «d' the i Jr'iU of said Court, and thai ili" same con-

siiluto iIh- rcMirn lo the anne\e(l writ of erroi-.

I furilKM- <-erlily that the cost of the foremdnii return

lo writ (d' error is ."><
1
1'. !>."), ami that said amoiiul was paid

by ^\'illiam NNolff. (bdendaiil ami plainlilf in error.

in testimoiiv \vhei-e(d', I have hereuulo set my haml.
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and affixed the seal of said Circuit Court, this 2r)tb da}'

of April, A. D. 1901.

[Seal] SOUTHARD HOFFMAN,

C'lerk of United States Circuit Court, Ninth Judicial Cir

cuit, Northern District of California.

By W. B. Beaizley,

Deputy Clerk.

[Ten Cent U. S. Int. Kev. Stamp. Canceled.]

Writ of Error.

UNITED STATES OF A:\IERICA—ss.

The President of the T'uited States, to the Honorable,

the Judgeis of the Circuit Court of the United States

for the Ninth Circuit, Northern District of Califor-

nia, Gr-eeting:

Because, in the record and proceediuiis, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between Will-

iam Wolff, plaintifl' in error, and Wells, Fargo and Com-

pany (a corporation), defendant in error, a manifest er-

ror hath happened, to the great damage of the said Will-

iam Wolff, plaintiff in error, as by his complaint appears.

We, being willing that error, if any hath been should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if
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j>i(luiiH'iit l)(^ tlicn'iTi uivcii, I lull iImii iiinlci- Vdiir scmI,

(lisiiiicilv ;iihI openly, voii scii'l ilic iccnnl ;nnl in-ctct'cd-

iij«j:s ;if<»i'('s;ii(I, wiili ;ill lliiims coiiccriiiiiL: llic same, t«)

the riiitcd Stales Circiiii ('(Mmi <•!' Ai)iieals fur ilie Ninth

Ciicnif, louetlier willi tliis wril, st» tlial y<tii lia\-e the

saiiK' at the city of Sail {''rancisco, in tiie State of Cali-

foiiiia, on the 19tb day of January next, in iho said Cir-

<uit Conit of Appeals, to be tlicn and tliei-e Indd, tliat

the record and iirocecnlings aforesaid beiiijj, inspected, the

said Circuit Court of Appeals may cause further to })e

done therein to correct that eiTor, what of ri,uht, and ac-

cording to the hiws and custoni/s of the Cnitcd States,

should be done.

Witness, the Honorable MELVILLE W. 1-^I'LLEK,

Chief Justice of the United States, the 22d day of Decem-

ber, in the year of our Lord one thousand nine hundred.

[Seal] SOFTnAT^l) HOFFMAN,

Clerk of tile Circuit Court of the Cnited States, for the

Ninth Circuit, Northern District of California.

liy \y. B. Reaizley,

1 )('puty Clerk.

Allowed by:

\\':m. w. .\i<)!:i:()\\,

JudiiC
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Service of within writ and receipt of a copy tliereof is

hereby admitted this 22d day of December, 1900.

E. S. PILLSBUIIY,

ALFRED SUTKO,

Attorneys for Defendant in Error and Plaintiff.

The answer of the Judges of the Circuit Court of the

I'nited States of the Ninth Judicial Circuit, in and for

tlie Northern District of California.

The record and all proceedings of the plaint w^hereof

mention is within made, with all things touching the

same, we certify under the seal of the said Court, to the

'United States Circuit Court of Appeals for the Ninth

Circuit, within mentioned at the day and place within

contained, in a certain schedule to this writ annexed as

within we are commanded.

By the Court.

[Seal] SOUTHARD HOFFMAN,

Clerk.

[Endorsed]: No. 12,711. Circuit Court of the United

States, Ninth Circuit, Northern District of California.

William Wolff, Plaintiff in Error, vs. Wells, Fargo &

Co. (a corporation), Defendant in Error. Writ of Efror.

Filed December 22, 1900. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk.
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Citation.

rxiTi:i) sTATios ()|- a.mi:k'I('a ss.

'I'lic Prcsidciil of llic I'liitcd Stiilcs, to Wells, I'jiriL^o niid

('»»in]>;niy (;i ( "(M|i(>r;it ion), ( ii-cct iii;^:

Yon arc licn^iy citod and adiiioni>di<'(l to lie and .-iinicar

al a rnitcd Sfal<'s <"ii-cnii ("oiiit ol' ApjMals, foi- (lio

Ninlli ('iicnil, to he Inddcn al the cily <d' San I'l-ancisco,

in llic Stale of California, on I lie lilili day of .lanuaiy

next, ])nrsuant to a writ of ci-i-oi- in liic (dcik"s oriicc id'

the Cii-cnitConit of the Tnitotl States, Xintli Circuit,

Xoi'tlicrn District of California, in a c<'rtain acti(»n, u\iiii-

liered 12,711, wherein William Widll' is i)laiiitiO' in error,

and you are defoudaut in error, to show cause, if any

tliere be, Avliy the Jndunient rendered a'j^aiust tli<* said

lilainriff in ei-ror as in the said writ o{ error n)entioned,

should not be corrected, and why speedy justice should

not be done to the parties in tlnit behalf.

Witness, the Honorable W. W. .MOKK'OW, Jud-e of

the United States Circuit C'ourt, Xiiitli Circuit, Xorthern

District of California, this 22d tlay o[' December, A. D.

r.UK).

w.M. w. .\i(n;i;nw.

.Ind-e.

Service of within ( itation and i'ecei]it (d' a co]iy thereof

is hei-eby admitted this 2lM day (d" Deccnd>er, 11)00.

K. S. JMLIvSr.rKN',

ALFRED SI'TKO.

A t loiiieNs foi' Defendant in lOnor nnd riaintilT.
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[Eiidoi'sied] : No. 12,711. CiiTuit Court of the United

State.s, Niutli Circuit, Novtliern District of California.

Willinui Wolff, Plaintiff in Error, vs. Wells, Fargo & Co.

(a Corporation), Defendant in Error. Citation. Filed De-

cember 22, 11)00. Southard Hoffman, Clerk. By W. B.

Beaizley, Deputy Clerk.

[Endorsed]: No. 098. In the United States Circuit

Court of Appeals for the Ninth Circuit. William Wollf,

Plaintiff in Error, vs. Wells, Fargo and Company, a Cor-

poration, Defendant in Error, Transcript of Record. In

Error to the Circuit Court of the United States, of the

Ninth Judicial Circuit, in and for the Northern District

of California.

Filed April 30, 1901.

F. D. MONCKTON,
Clerk.




